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I. 

I 

PLEADINGS AND OTHER PAPERS DESIGNATED ijY 

APPELLANT. 

1 Declaration. 

i 

_ i 

1 i 

Filed June 3, 1935. 


IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


Law No. 85735. 


Alice H. Lewis, 4402 Volta Place, N. W., Washington,! 

D. C., Plaintiff, 

v. | 

Naomi McWilliams, 131 Leland Street, Chevy Chase] 

Maryland, Defendant. 


The plaintiff, Alice H. Lewis, sues the defendant, Naomi 
McWilliams, for that, heretofore to wit, on the 31st day of 
March, 1934, the said defendant was the operator of a cer¬ 
tain Reo automobile, which, on the aforesaid date, at or 
about 12:30 o’clock A. M., was being propelled by her in 
a northerly direction on Fifteenth Street, Northwest, in 
the District of Columbia, at or about its intersection with 
Eye Street, and at the time and place aforesaid, the plaintiff 
was driving another motor vehicle which was proceeding 
in an easterly direction on Eye Street at or about the said 
intersection. 

i 

Whereupon it became and was the duty of the said de¬ 
fendant, in the operation of said motor vehicle, to exercise 
ordinary and reasonable care in the operation thereof sb 
as not to cause injury to the plaintiff or other persons law¬ 
fully upon the highway. 
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Yet the said defendant, not regarding her duty in the 
premises, but carelessly neglecting the same, did negli¬ 
gently and carelessly operate the said motor vehicle at a 
fast and excessive rate of speed, without keeping the same 
under reasonable and proper control and without keeping 
or maintaining a reasonable and proper lookout and 
2 said defendant did further negligently and care- 
lessly fail to slow down the speed of the said motor 
vehicle operated by her or stop the same when the said de¬ 
fendant saw, or in the exercise of reasonable care should 
have seen the automobile which the plaintiff was operating 
in the intersection in time to have avoided a collision there¬ 
with by the exercise of ordinary and reasonable care, and 
said defendant did further negligently and carelessly fail 
to give the right of way to the plaintiff’s automobile after 
the same had already entered the intersection prior to the 
defendant’s approach thereof, in violation of Article VI, 
Section 28 (a) of the Traffic and Motor Vehicle Regulations 
for the District of Columbia, which were then and there 
in full force and effect of law and which provided that a 
vehicle approaching an intersection shall slow* down and be 
kept under such control as to avoid colliding with pedes¬ 
trians or vehicles and that the driver thereof shall yield 
the right of way to a vehicle which has entered the inter¬ 
section. 

Bv reason of the negligence of the said defendant, as 
aforesaid, and after the plaintiff’s automobile had already 
crossed the center of the said intersection, said defendant 
did negligently and carelessly, as aforesaid, cause the said 
motor vehicle operated by her to collide with the right rear 
portion of the plaintiff's automobile, causing the same to 
be turned over, and as a result thereof plaintiff was thrown 
from her position thereon against parts thereof with great 
force and violence and as a result thereof sustained serious 
and permanent physical injuries, in that plaintiff sus¬ 
tained numerous bruises and contusions about her head, 
body and limbs and plaintiff sustained a fracture of the 
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right clavicle, with permanent injury and impairment of 
plaintiff’s use of her said right shoulder and plaintiff; sus¬ 
tained a broken cartilage in her said right shouldeij and 
the same was otherwise bruised and injured an<jl her 

3 use thereof permanently impaired and plaintiff’s 
nervous system was severely and permanently im¬ 
paired and plaintiff suffered hysteria for a long time there¬ 
after as a result thereof and plaintiff has since the saild in¬ 
jury suffered and will in the future suffer from trauiiiatic 
neuritis and plaintiff was required to undergo a premature 
delivery of her child as a result of her said injuries, plaintiff 
being pregnant at the time thereof and plaintiff suffered 
and will in the future suffer great physical and mental Ipain 
and anguish and plaintiff lost and will in the future; lose 
much time from her ordinary affairs and domestic duties as 
a housewife, all to the plaintiff’s damage in the suijn of 
Twenty-five Thousand Dollars ($25,000.00). 

Wherefore, the plaintiff brings this action and claims 
damages of the said defendant in the sum of Twentyj-five 
Thousand Dollars, besides the costs of this action. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaintiff 

4 Declaration. 

Filed June 3, 1935. j 

IN THE SUPREME COURT OF THE DISTRICT! OF 

COLUMBIA. 

Law No. 85736. 

Fulton Lewis, Jr., 4402 Volta Place, N. W., Washington, 

D. C., Plaintiff, 

v. | 

Naomi McWilliams, 131 Leland Street, Chevy Chase, 

Maryland, Defendant. 

The plaintiff, Fulton Lewis, Jr., sues the defendant, 
Naomi McWilliams, for that, heretofore to wit, on the 3lst 
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day of March 1934, the said defendant was the operator of 
a certain Reo automobile which on the aforesaid date at or 
about 12:30 o’clock a.m. was being propelled by her in a 
northerly direction on Fifteenth Street, Northwest, in the 
District of Columbia, at or about its intersection with Eye 
Street and at the time and place aforesaid the plaintiff was 
riding as a passenger in another motor vehicle which was 
proceeding in an easterly direction on Eye Street and at 
or about the said intersection. 

Whereupon it became and was the duty of said defendant 
in the operation of said motor vehicle to exercise ordinary 
and reasonable care in the operation thereof so as not to 
cause injury to the plaintiff or other persons lawfully upon 
the highway. 

Yet the said defendant, not regarding her duty in the 
premises but carelessly neglecting the same did negligently 
and carelessly operate the said motor vehicle at a 
5 fast and excessive rate of speed, without keeping the 
same under reasonable and proper control and with¬ 
out keeping or maintaining a reasonable and proper look¬ 
out and said defendant did further negligently and care¬ 
lessly fail to slow down the speed of the said motor vehicle 
operated by her or stop the same when the said defendant 
saw or in the exercise of reasonable care should have seen 
the automobile in which the plaintiff was riding as a pas¬ 
senger in the intersection in time to have avoided a collision 
therewith by the exercise of ordinary and reasonable care, 
and said defendant did further negligently and carelessly 
fail to give the right of way to the automobile in which plain¬ 
tiff was riding, as aforesaid, after the same had already 
entered the intersection prior to the defendant’s approach 
thereof, in violation of Article 6, Section 28 (a) of the Traffic 
and Motor Vehicle Regulations for the District of Colum¬ 
bia, which were then and there in full force and effect of 
law and which provided that a vehicle approaching an in¬ 
tersection shall slow down and be kept under such control 
as to avoid colliding with pedestrians or vehicles and that 
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the driver thereof shall yield the right of way to a vehicle 
which has entered the intersection. 

By reason of the negligence of the said defendant as 
aforesaid and after the automobile in which the plaijntiff 
was riding as a passenger had already crossed the center 
of the said intersection, said defendant did negligently land 
carelessly, as aforesaid, cause the said motor vehicle! op¬ 
erated by her to collide with the right rear portion of j the 
automobile, causing the same to be turned over, in wjiich 
the plaintiff was riding as a passenger and as a result there¬ 
of plaintiff was thrown from his position therein against 
parts thereof with great force and violence and as a; re¬ 
sult thereof sustained serious and permanent phys- 
6 ical injuries, in that plaintiff sustained numerous 
bruises and contusions about his head, body and 
limbs, and plaintiff sustained fractures of two ribs, which 
have permanently impaired the plaintiff’s free use of Ihis 
chest, requiring the same to be strapped for a long period 
of time and plaintiff suffered and will in the future suffer 
great physical and mental pain and anguish and plaintiff’s 
nervous system was severely shocked and impaired, i|ud 
plaintiff lost much time from his employment and incurred 
and will in the future incur large expense for medical, siir- 
gical, hospital treatment, medicines and nursing, and plain¬ 
tiff’s automobile in which he was riding at the time was sub¬ 
stantially damaged causing the sum of approximately TWo 
Hundred ($200) Dollars to be expended upon the repair 
of same; all to the plaintiff’s damage in the sum of Five 
Thousand ($5,000) Dollars. j 

Wherefore plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Five Thousand 
($5,000) Dollars, besides costs of this action. 

Second Count j 

j 

The plaintiff, Fulton Lewis, Jr., sues the defendant, 
Naomi McWilliams, for that, heretofore to wit, on the 31st 
day of March 1934, the said defendant was the operator 


i 
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of a certain Reo automobile which on the aforesaid date 
at or about 12:30 o’clock a. m. was being propelled by her 
in a northerly direction on Fifteenth Street, Northwest, in 
the District of Columbia, at or about its intersection with 
Eye Street and at the time and place aforesaid the plain¬ 
tiff’s wife was driving another motor vehicle which was 
proceeding in an easterly direction on Eye Street and at 
or about the said intersection. 

Whereupon it became and was the duty of said 
7 defendant in the operation of said motor vehicle to 
exercise ordinary and reasonable care in the opera¬ 
tion thereof so as not to cause injury to the plaintiff’s wife 
or other persons lawfully upon the highway. 

Yet the said defendant, not regarding her duty in the 
premises but carelessly neglecting the same did negligently 
and carelessly operate the said motor vehicle at a fast and 
excessive rate of speed, without keeping the same under 
reasonable and proper control and without keeping or 
maintaining a reasonable and proper lookout and said de¬ 
fendant did further negligently and carelessly fail to slow 
down the speed of the said motor vehicle operated by her 
or stop the same when the said defendant saw or in the 
exercise of reasonable care should seen the automobile 
in which the plaintiff’s wife was riding in the intersection 
in time to have avoided a collision therewith by the exer- 
cise of ordinary and reasonable care, and said defendant 
did further negligently and carelessly fail to give the right 
of way to the automobile in which plaintiff’s wife was 
riding, as aforesaid, after the same had already entered 
the intersection prior to the defendant’s approach thereof, 
in violation of Article 6, Section 28(a) of the Traffic and 
Motor Vehicle Regulations for the District of Columbia, 
which were then and there in full force and effect of law 
and which provided that a vehicle approaching an inter¬ 
section shall slow down and be kept under such control as 
to avoid colliding with pedestrians or vehicles and that the 
driver thereof shall yield the right of way to a vehicle 
which has entered the intersection. 
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i 

i 
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By reason of the negligence of the said defendant, as 
aforesaid and after the automobile in which the plaintiff’s 
wife was riding had already crossed the center of the said 
intersection, said defendant did negligently and carelessly, 
as aforesaid, cause the said motor vehicle operated 

8 by her to collide with the right rear portion of the 
automobile, causing the same to be turned over, in 

which the plaintiff’s wife was riding and as a result thereof 
plaintiff’s wife was thrown from her position therein 
against parts thereof with great force and violence aijd as 
a result thereof sustained serious and permanent physical 
injuries, resulting in her confinement for a long pericfd of 
time and plaintiff lost and will in the future lose tlnj? so¬ 
ciety and consortium of his said wife and incurred j and 
wdll in the future incur large expense for medical, surgical, 
hospital, xray, nursing treatments and medicines iii an 
endeavor to cure his said wife of said injuries, and 5 has 
and will in the future incur additional household expenses 
due to the physical incapacity of his said wife, resulting 
from said injuries, and to the plaintiff’s damage ini the 
sum of Five Thousand ($5,000) Dollars. 

Wherefore plaintiff brings this action and claims dam¬ 
ages of said defendant the sum of Five Thousand ($5000) 
Dollars, besides costs of this action. 

Plaintiff claims of defendant under both counts of said 
declaration the sum of Ten Thousand ($10,000) Dollars; 

ALVIN L. NEWMYER i 

DAVID G. BRESS 
Attorneys for Plaintiff , 

9 Answer j 

Filed October 14 1938 j 

(Law No. 85735) j 

• # • 

i 

First Defense 

The right of action set forth in plaintiff’s declaration fi)ed 
herein against the defendant, a non-resident of the Dis- 
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trict of Columbia at the time of the accident on March 31, 
1934, out of which the claim is alleged to have arisen, is 
barred by the Statute of Limitations. 

Second Defense 

The right of action set forth in plaintiff’s declaration is 
barred by the Statute of Limitations because of the lack of 
due diligence exercised by the plaintiff in obtaining service 
of process. 

Third Defense 

The defendant admits that on, to-wit, March 31, 1934, 
there was a collision between her automobile and an auto¬ 
mobile operated by the plaintiff at 15th and Eye Streets, 
Northwest, District of Columbia, but defendant denies all 
allegations of negligence as charged against her in the third 
paragraph of plaintiff’s declaration. Defendant, being 
without knowledge and information concerning the allega¬ 
tions of injuries and losses, can, therefore, neither admit 
nor deny the same but demands strict proof thereof. De¬ 
fendant denies each and every other allegation in the dec¬ 
laration. 

10 Fourth Defense 

Defendant says that plaintiff’s injuries and losses, if any, 
are due to plaintiff’s own negligence and carelessness in the 
operation and control of her automobile at 15th and Eye 
Streets, Northwest, on, to-wit, March 31, 1934, in that plain¬ 
tiff negligently and carelessly failed and omitted to exer¬ 
cise due care and caution for her own safety in that she 
failed to keep her automobile under reasonable and proper 
control and to keep a proper lookout for other motor ve¬ 
hicles lawfully using said intersection and in that she op¬ 
erated her automobile at a high, reckless and unlawful rate 
of speed and, in violation of Article VI, Section 28(a) of the 
Traffic and Motor Vehicle Regulations then and there in 
force in the District of Columbia, failed to yield the right 
of way to defendant’s automobile and in that she carelessly 
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attempted to cross in front of defendant’s automobile then 
and there in the intersection and, as a result thereojf, col¬ 
lided with and struck defendant’s automobile with I great 
force and violence, all of which acts of negligence and care¬ 
lessness on plaintiff’s part contributing to the collision. 

FROST, MYERS & TOWERS 
By FRANK H MYERS 
Attorneys for Defendant 

11 Answer 

i 

Filed October 14 1938 

(Law No. 85,736) 

• • • 

First Defense 

The right of action set forth in plaintiff’s declaration 
filed herein against the defendant, a non-resident of the 
District of Columbia at the time of the accident on March 
31, 1934, out of which the claim is alleged to have arisen, 
is barred by the Statute of Limitations. 

Second Defense 

The right of action set forth in plaintiff’s declaration 
is barred by the Statute of Limitations because of the lack 
of due diligence exercised by the plaintiff in obtainingl ser- 
vice of process. | 

j 

Third Defense 

i 

To both counts of plaintiff’s declaration, defendant ad¬ 
mits that, on, to-wit, March 31, 1934, there was a collision 
between her automobile and an automobile operated by 
Alice H. Lewis, in which plaintiff was then and there 'rid¬ 
ing, at 15th and Eye Streets, Northwest, District of Colom¬ 
bia, but defendant denies all allegations of negligence 
charged against her in the third paragraphs of both cotints 
of plaintiff’s declaration. Defendant, being without infor¬ 
mation and knowledge concerning the allegations of in- 






10 


juries and losses sustained by the plaintiff, can, there¬ 
fore, neither admit nor deny the same, but demands strict 
proof thereof. Defendant denies each and every 

12 other allegation in both counts of the declaration. 

Fourth Defense. 

Defendant says that plaintiff’s injuries and losses, if any, 
were due solely to the negligence and carelessness of Alice 
H. Lewis, plaintiff’s wife, in the operation and control of 
her automobile, in which plaintiff was then and there rid¬ 
ing, at 15th and Eye Streets, Northwest, on, to-wdt, March 
31, 1934, in that Alice H. Lewis failed to keep her auto¬ 
mobile under reasonable and proper control and to keep a 
proper lookout for other motor vehicles lawfully using the 
intersection and in that she operated her automobile at a 
high, reckless and unlawful rate of speed and in that, in 
violation of Article VI, Section 28(a) of the Traffic and 
Motor Vehicle Regulations then and there in force in the 
District of Columbia, she failed to yield the right of way 
to defendant’s automobile and in that she carelessly at¬ 
tempted to cross in front of defendant’s automobile al¬ 
ready in the intersection and, as a result thereof, collided 
with and struck defendant’s automobile with great force 
and violence, all of which acts of negligence and careless¬ 
ness on the part of the driver of plaintiff’s automobile 
being the sole causes of the collision. 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 
Attorneys for Defendant 

13 Supplemental Answer 

Filed April 17 1940 

(Law No. 85,736) 

• ••#•• 

Fifth Defense. 

Defendant says that plaintiff’s injuries and losses, if 
any, were due to his own negligence and carelessness at 
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the time and place set forth in the complaint in that at 
the time when his said automobile was being operated by 
his agent, Alice Lewis, on plaintiff’s business and jpur- 
poses said automobile was operated and controlled in 
a negligent and careless manner in that said automobile 
was operated at a fast and excessive rate of speed without 
being under proper control, without keeping a proper 
lookout, and without yielding the right of way to defen¬ 
dant’s automobile which had already reached and entered 
the intersection at the same time or prior to plaintiff’s 
automobile, and in that plaintiff negligently and carelessly 
failed and omitted to exercise reasonable care for his own 
safety at a time when he was in a position to observe, jand 
did observe, the defendant’s automobile approaching j^t a 
rate of speed and without any effort to slow the same, 
plaintiff negligently and carelessly failed and omitted to 
inform the driver of his automobile of the danger andj/or 
to take such other steps for his own safety, all of wfyich 
acts or negligence contributed to the plaintiff’s injuries 
and losses. 

FROST, MYERS & TOWERS 1 

By FRANK H. MYERS 

Attorneys for Defendant i 

Let this be filed: ! 

T. ALAN GOLDSBOROUGH j 

Justice 

_ . ' 

14 Pretrial Proceedings 

Filed February 1-1940 j 

(Law Nos. 85735-85736) j 

i 

**#### | 

Statement of Nature of Case: ; 

Suit by husband, in one case, claiming personal injuries, 
property damage, loss of services of wife and expendi¬ 
tures on account of wife, and by wife in another case, 
claiming damages as result of injuries suffered. Plaintiffs 
claim they were proceeding in an easterly direction on il 
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St. in an automobile driven by the plaintiff wife, when col¬ 
lision occurred with an automobile operated by defendant 
in a northerly direction in 15th St. Plaintiffs claim that 
they came into intersection prior to the time defendant’s 
car came into intersection, that defendant failed to yield 
right-of-way, also committed other acts of negligence. Vio¬ 
lations of traffic regulations claimed. 

Defendant maintains, first, that both suits are barred by 
statute of limitations; secondly, there was no negligence 
on her part, that sole cause of accident was negligence 
of plaintiff, Alice H. Lewis. Defendant also claims viola¬ 
tion of police regulations. Contributory negligence on part 
of both plaintiffs also claimed. 

At pretrial counsel for plaintiffs is not in position to 
state definitely whether permanent injuries will be claimed 
on part of plaintiffs, but agrees that on or before February 
6 , 1940, to advise counsel for defendant whether permanent 
injuries will be claimed, and if so, extent of said injuries. 

Parties consent to consolidation of these causes for 
trial. 

Police regulations in pleadings will be received in evi¬ 
dence without formal proof. 

Stipulations: 

Records of any hospital within the District of Columbia 
may be received in evidence without formal proof. 

Parties will endeavor to stipulate as to property dam¬ 
ages; provided plaintiff husband will submit to counsel for 
defendant certificate as to amount paid for repairs to car. 

Dated February 1, 1940 

BOLITHA J. LAWS 
Pretrial Justice. 

Attorneys authorized to act: 

NEWMYER & BRESS D. G. BRESS 

Plaintiff. 

FROST & MYERS NORMAN B FROST 

Defendant. 
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i 

i 

i 

15 Plaintiff’s Prayer No. 1 (as amended) 

(Law Nos. 85735-85736) j 

i 

Filed April 19 1940 | 

* # * 

The jury are instructed as a matter of law that if you 
find from the evidence that the defendant, Naomi McWil¬ 
liams, in the operation of the Reo automobile which was 
operated by her on the early morning of March 31, 1934, 
in a northerly direction on 15th Street Northwest, ap¬ 
proaching the intersection of Eye Street, operated ithe 
same at that time without keeping the said automobile 
under reasonable and proper control or if you find that $he 
operated the said automobile without keeping a reasonable 
or proper lookout or if you should find that she operated 
the automobile at a fast or excessive rate of speed and that 
such failure on her part in any one of these respects was 
the proximate cause of the collision between the car Op¬ 
erated by the defendant and the car operated by Mrs. Lewfis, 
then you are instructed that the defendant, Naomi McWil¬ 
liams, would be guilty of negligence; and unless the juiry 
further find that the plaintiff, Alice II. Lewis, was guilty 
of negligence which directly contributed to the happenihg 
of the accident, your verdict must be for the plaintiff. 

i 

(Granted as amended) 

16 Plaintiff’s Prayer No. 2 

(Law Nos. 85735-85736) | 

Filed April 19 1940 j 

# * * 

The jury are instructed as a matter of law that the laW 
in the District of Columbia, at the time of this accidebt 
involved in this case, governing the right of way of ve¬ 
hicles approaching an intersection, was as follows: 

“A vehicle approaching an intersection shall slow dowjn 
and be kept under such control as to avoid colliding with 
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pedestrians or vehicles. The driver of a vehicle approach¬ 
ing an intersection shall yield the right of way to a vehicle 
which has entered the intersection. When two vehicles 
enter an intersection at the same time, the driver of the 
vehicle on the left shall vield to the driver on the right.” 

Accordingly, if you find from a fair preponderance of the 
evidence that the Lewis automobile entered the intersec¬ 
tion before the automobile operated by the defendant, 
Naomi McWilliams, then you are instructed that the Lewis 
automobile had the right of way and was entitled to pro¬ 
ceed across the intersection and it was the dutv of the de- 

•> 

fendant, Naomi McWilliams, to yield that right of way to 
the Lewis automobile and if you find from the evidence that 
the defendant failed to so yield, then you are instructed 
that the defendant would be guilty of negligence and if her 
negligence was the sole proximate cause of the injuries 
sustained by the plaintiff, then your verdict must be for the 
plaintiff in each of the cases before you. 

(Granted) 

##•#**# 

18 Plaintiffs’ Prayer No. S (as amended) 

(Law Nos. 85735-85736) 

Filed April 19 1940 
* • # 

The jury are instructed as a matter of law that if you 
find in favor of the plaintiff your verdict in the case of 
Mrs. Lewis should be in such sum as will fairly and rea¬ 
sonably compensate her for her physical injuries sustained 
in the collision and for her nervous shock and injury to 
her nervous system and for her physical pain and suffer¬ 
ing which she suffered as a result of the collision. In the 
case of Mrs. Lewis you are further instructed that if you 
find that her injuries are permanent in character or are 
likely to continue in the future, then in determining the 
amount of the verdict in her case, you should take that ele- 
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i 

j 

i 

ment into consideration in fixing the amount of your'ver¬ 
dict as well as her future pain and discomfort as you jmay 
find from the evidence she is reasonably likely to have in 
the future. 

In the case of Mr. Fulton Lewis, Jr., you are instructed 
that if you find in his favor your verdict should be in pch 
sum as will fairly and reasonably compensate him' for 
money loss which he incurred both for himself and his jyife 
as may be shown by the evidence and also for the physical 
injuries which he sustained in the accident and for his 
pain, discomfort and disability which resulted therefrom 
as may be shown by the evidence. I 

(Granted as amended) • j 

19 Defendant’s Prayer No. 1 (as amended) 

(Law Nos. 85735-85736) j 

Filed April 19 1940 ! 

* * * 

The jury are instructed as a matter of law that negli¬ 
gence on the part of the defendant Naomi McWilliams can¬ 
not be assumed merely because there was a collision at fche 
intersection of 15th and Eye Streets, Northwest, between 
her automobile and plaintiffs’ automobile, but the burdeii of 
proof is upon the plaintiffs to establish negligence on the 
part of the defendant by a fair preponderance of the evi¬ 
dence in these cases; and, if the jury find that the plaintiffs 
have failed to sustain such burden, or that the evidence 
in these cases is so evenly balanced as to render it im¬ 
possible to decide whether plaintiffs’ alleged damages Re¬ 
sulted solely from the charged negligence of the defen¬ 
dant or from some act or acts of the plaintiffs themselves 
in the operation and control of their automobile, then the 
jury is not to guess between such causes and return a ver¬ 
dict for the plaintiffs, but, if the jury so find, the verdict iof 
the jury must be for the defendant in each case. 

(refused) 

ft##### 


i 
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24 Defendant’s Prayer No. 8 

(Law Nos. 85735-85736) 

Filed April 19 1940 
• * * 

The jury are instructed as a matter of law that, if the 
jury find from all the evidence in the cases that the plaintiff 
Fulton Lewis, Jr., saw the defendant’s automobile approach¬ 
ing the intersection of 15th and Eye Streets, Northwest, at 
a fast and dangerous rate of speed and that defendant’s au¬ 
tomobile was not slowing down and that no effort was being 
made to control defendant’s automobile and that plaintiff 
was impressed with the peculiar manner in which defen¬ 
dant’s automobile was being driven toward the intersection 
and if the jury further find.that the plaintiff Fulton Lewis, 
Jr., did not warn the driver of his automobile concerning 
the strange operation of defendant’s automobile and took 
no precautions to protect himself in view of his knowledge 
concerning the operation and action of defendant’s automo¬ 
bile, but sat dumb and inert until the collision had occurred, 
and if the jury further find that such failure on the part of 
plaintiff Fulton Lewis, Jr., contributed to his injuries and 
losses, the verdict of the jury must be for the defendant in 
the case instituted against her by Fulton Lewis, Jr. 

(refused) 


##***#* 

26 Defendant’s Prayer No. 10 

(Law Nos. 85735-85736) 

Filed April 19 1940 
• # * 

The jury are instructed as a matter of law that there is 
no competent and substantial evidence in these cases to 
justify any finding in damages for permanent injuries sus¬ 
tained by either plaintiff as a result of the collision on 
March 31, 1934, and the jury are therefore instructed that, 
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I 
I 
i 

I 

i 

i 

if they find that the defendant is solely responsible in these 
cases for the collision, then they must not take into consider¬ 
ation the question of permanent injuries when awarding 
damages. 

(refused) 

_ 

I 

27 Verdict and Judgment 

Filed April 19 1940 

(Law No. 85,735) j 

* * * 

This cause having come on for hearing on the 16th day of 
April, 1940, before the Court and a jury of good and lawful 
persons of this district, to wit: 

James Ii. McIntyre William Muehlhause 

Graham R. Myton Walter M. Eberman 

Joseph M. O’Brien Thomas J. Lanahan 
Martin M. Watson Morris H. Berkman 
John P. McAuliffc Gould II. Saulsbury 
Lewis E. Payne Robert J. Barrett 

who, after having been duly sworn to well and truly try ^he 
issues between Alice H. Lewis, plaintiff and Naomi McWil¬ 
liams, defendant, and after this cause is heard and given! to 
the jury in charge, they upon their oath say this 19th diay 
of April, 1940, that they find the issues aforesaid in favtor 
of the plaintiff and that the money payable to her by tjie 
defendant by reason of the premises is the sum of Thirty- 
eight Hundred and no/100 Dollars ($3800.00) 

WHEREFORE, it is adjudged that said plaintiff recovbr 
of the said defendant the sum of Thirty-eight Hundred afid 
no/100 Dollars ($3800.00), together with costs. 

CHARLES E. STEWART, j 
Clerk , ; 

By PAUL A. DAWSON 
Assistant Clerk. 

Bv direction of 

JUSTICE GOLDSBOROUGH 


: 
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28 Verdict and Judgment 

Filed April 19 1940 


(Law No. 85736) 

* # • 


This cause having come on for hearing on the 16th day 
of April, 1940, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 


Janies H. McIntyre 
Graham R. Myton 
Joseph M. O’Brien 
Martin M. Watson 
John P. McAuliffe 
Lewis E. Payne 


William Muehlliause 
Walter M. Eberman 
Thomas J. Lanahan 
Morris H. Berkman 
Gould H. Saulsbury 
Robert J. Barrett 


who, after having been duly sworn to well and truly try the 
issues between Fulton Lewis, Jr., plaintiff and Naomi Mc¬ 
Williams, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 19th day 
of April, 1940, that they lind the issues aforesaid in favor 
of the plaintiff and that the money payable to him by the 
defendant by reason of the premises is the sum of One 
Thousand and no/100 Dollars ($1000.00) 

WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of One Thousand and no/100 
Dollars ($1000.00) together with costs. 

CHARLES E. STEWART, 
Clerk , 


Bv direction of 
* 


By PAUL A. DAWSON 
Assistant Clerk. 


JUSTICE GOLDSBOROUGH 
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29 Motion of Defendant to Have Judgments 

Herein Set Aside &c. 

Filed April 23 1940 

(Law Nos. 85,735-85,736) 


Conies now the defendant by her counsel, and respect¬ 
fully moves the Court to set aside the judgments entered 
herein April 19, 1940, and to have judgments entered ip fa¬ 
vor of the defendant, in both of the consolidated case^, in 
accordance with her motion for a directed verdict made at 
the close of plaintiffs’ cases and renewed at the close of all 
the evidence; and, in the alternative, that a new triaj be 
ordered in both of said consolidated cases. 

As grounds for this motion, defendant relies in each case 
upon the following, in addition to other material ertors 
appearing upon the face of the record: 

1. The Court erred in holding that it had jurisdiction to 
try and hear these cases; 

2. That the contributory negligence of the plaintiffs, ^nd 
each of them, affirmatively appeared and should have been 
declared by the Court as a matter of law; 

3. That the verdicts were contrary to the weight of;the 
evidence, and in each instance were excessive; 

4. That the Court erred in admitting into evidence jthe 
Police Precinct Books and records of investigation of the 
accident in question, as such records constituted at feest 
hearsay evidence; 

5. That defendant was unfairly and irreparably prej¬ 
udiced in her defense by plaintiff’s testimony regarding! the 
loss of their child, and their mental pain and suffering; re¬ 
sulting therefrom, even though such testimony was Uter 
excluded insofar as the quantum of damages was Con¬ 
cerned ; 

30 6. That the Court erred in admitting various other 

evidence, over the objection of defendant, and in| re¬ 
fusing to grant certain of defendant’s prayers, with ire- 
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spect to which no charge was given the jury by the Court; 

7. That the Court erred in granting certain prayers of 
plaintiffs, over defendant's objection; 

8. And for certain other errors appearing upon the face 
of the record. 

FROST, MYERS & TOWERS 
By NORMAN B FROST 

Attorneys for Defendant. 


31 Affidavit in Support of Motion to 

Have Judgment Set Aside , Etc. 

Filed Mav 17 1940 
•> 

(Law Nos. 85,735-85,736) 

# # # 

District of Columbia, ss: 

Elizabeth R. Young, being first duly sworn, on oath de¬ 
poses and says that she is secretary in the law offices of 
Norman B. Frost, Frank H. Myers and Frederic N. Towers, 
counsel for the defendant in the above entitled causes; that 
on, to-wit, Tuesday, April 23, 1940, in the afternoon, at the 
direction of said Frank H. Myers she telephoned the offices 
of Dr. E. W. Titus to ascertain whether he had been sub¬ 
poenaed or requested by counsel for the plaintiffs herein 
to appear as a witness at the trial of said causes; that she 
was advised bv Dr. Titus’ office that he had not been sub- 
poenaed but that he was presently in the office and would 
talk with her over the telephone; that thereupon Dr. Titus, 
who is well known to affiant, came to the telephone and 
she asked him whether he had been subpoenaed or requested 
to appear to testify in connection with that phase of the 
case dealing with whether or not the automobile accident 
which is the gravamen of the complaints herein was respon- 
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sible for or in any way contributed to the premature birth 
and subsequent death of the male infant born to plaintiffs 
herein on, to-wit, November 21, 1934; that Dr. Titus there¬ 
upon advised her that he had been neither subpoenaed nor 
requested to testify; that he had theretofore informed 
plaintiffs and their counsel that it was his opinion that the 
automobile accident in question could not and did not Shave 
any bearing upon, or contribute in any way toward^; the 
said premature birth and subsequent death of said plain¬ 
tiffs’ infant and that he would be obliged to testify 
32 to that effect if he were called upon as a witness at 
the trial; that during the morning of the second! day 
following that upon which the above described telephone 
conversation took place she again telephoned Dr. Titus’ 
office, at Mr. Myers’ direction, to ascertain whether he had 
been called by the plaintiffs as a witness; that upon jthat 
occasion she was advised by his office that they did!not 
know whether he had been called to testify but that they 
had received no message for him to that effect and thajt he 
was away from his office then and not expected back ujntil 
one-thirty o’clock in the afternoon. \ 

Further affiant saveth not. j 

ELIZABETH R YOUNG j 

i 

Subscribed and sworn to before me this 27th day of April, 
1940. I 

ELIZABETH MAYNARD | 

(Notarial Seal) Notary Public, D. C. 


33 Affidavit of Frank II. Myers 

Filed May 17 1940 
(Law Nos. 85,735-85,736) 


District of Columbia, ss: j 

Frank H. Myers, being duly sworn according to law, ion 
oath, deposes and says that he is a member of the law fifm 
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of Frost, Myers & Towers, counsel of record for the defen¬ 
dant in the above entitled causes of action; that he is a 
member of the Bar of this Court and has been actively 
engaged in the practice of law for over fifteen years; and 
that he is familiar with the facts and circumstances in the 
present proceedings. 

Affiant avers that the plaintiff, Alice H. Lewis, in Law 
Cause No. 85,735, claimed as an item of damage in her dec¬ 
laration that she “was required to undergo a premature 
delivery of her child as a result of her said injuries, plain¬ 
tiff being pregnant at the time thereof and plaintiff suffered 
and will in the future suffer great physical and mental pain 
and anguish”. 

At the pretrial proceedings on these causes of action, the 
pretrial justice inquired concerning the claimed injuries 
and permanent losses sustained by the plaintiffs and de¬ 
spite the allegations above set forth concerning the mental 
pain and anguish due to the loss of the child through pre¬ 
mature delivery, counsel for the plaintiffs did not mention 
this item to the pretrial justice but, on the other hand, al¬ 
leged that he was “not in position to state definitely 
whether permanent injuries will be claimed on part of 
plaintiffs, but agrees that on or before February 6, 1940, 
to advise counsel for defendant whether permanent injuries 
will be claimed, and if so, extent of said injuries”. (See 
pretrial order dated February 1, 1940, signed by 
34 counsel for the plaintiffs and counsel for the defen¬ 
dant.) On February 6, 1940, David G. Bress, Es¬ 
quire, of counsel for the plaintiffs, wrote the following let¬ 
ter to counsel for the defendant: 

“Pursuant to our understanding at the pre-trial hearing 
on February 1,1940 and in accordance with your memoran¬ 
dum to me of February 2, 1940, please be advised that no 
permanent injuries are claimed on behalf of Mr. Fulton 
Lewis, Jr. However, on behalf of Mrs. Lewis, her claim 
contains a claim for permanent injury to her shoulder with 
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limitation of motion and pain which still continues anql also 
for continuing effects of the injury to her nervous systjem.” 

It is to be particularly noted that the letter written in 
accordance with the pretrial agreement carries no cla\m of 
mental pain and anguish as a result of the loss of the jehild 
by premature delivery caused by the accident in question. 

In the opening statement to the jury on April 16, [1940, 
David G. Bress, Esquire, of counsel for the plaintiffs, seated 
as follows (R. 276): 

I 

“We further expect to show that Mrs. Lewis sustained 
a severe shock to her nervous system in that she was at 
the time pregnant, and as a result of the pregnancy it; was 
made very difficult, and that as a result, when the child; was 
born it died of cerebral concussion in a few hours, * * * ” 

Upon hearing this statement concerning the loss of! the 
child, your affiant approached the bench with counsel for 
the plaintiffs and made vigorous objection to this claimed 
item of damage on the ground that it was in violation of 
the pretrial order and contrary to the agreement reached 
by counsel for the respective parties concerning the claiimed 
permanent injuries and losses in the case. The answejr of 
counsel for the plaintiffs to such objection was that “it is 
obvious the loss of the child is permanent” (R. 278). The 
Court decided that one of the elements of the plaintiffs’ 
claim was mental injury or mental suffering os a 
35 result of the premature birth and the plaintiff would 
have a right to offer testimony to show this fact \jvith 
an equal right on the part of the defendant to offer (evi¬ 
dence that the premature birth was not the result of the 
injury. j 

During the course of the direct examination of plaintiff, 
Fulton Lewis, Jr., (R. 20—April 16, 1940) Mr. Lewis testi¬ 
fied that the pregnancy resulted prematurely; that the baby 
died at birth; and that Mrs. Lewis never pulled out of ^he 
shock of the accident but that her nervousness became mbre 
and more intense as time went on, with naturally the loss 
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of the child a terrific blow to both Mrs. Lewis and himself, 
but that a year and a half later she teas completely normal 
from a nervous system standpoint. 

Plaintiff Alice H. Lewis testified (R. 47—same date) that 
she was pregnant at the time; that she did not have a mis¬ 
carriage (R. 54); and described her condition of extreme 
nausea and nervousness up until the time there was a de¬ 
livery; and that it was a great disappointment and worry 
to her to have lost the boy baby (R. 57). 

Upon cross-examination plaintiff Alice H. Lewis was 
asked what doctor attended her at the time of the prema¬ 
ture birth of her child (R. 88); that she named Dr. Elijah 
W. Titus; that Dr. Titus advised her that her nervous con¬ 
dition was such that he had to force labor; that her under¬ 
standing was that the nervous condition was responsible 
for the forced labor. However, when asked if she would 
object to the defendant’s calling Dr. Titus on the ground 
that his testimony would be privileged, her statement was 
(R. 89—April 17, 1940) “7 don’t know what he will tes¬ 
tify Thereupon David G. Bress, Esquire, of counsel for 
the plaintiffs, stated “we are going to call Doctor Titus”. 

Thereafter counsel for the plaintiffs endeavored to 
36 obtain medical testimony concerning the pregnancy 
and the effect of the accident on plaintiff Alice H. 
Lewis with respect to such pregnancy from Dr. William 
Wylie Chase, a general surgeon, who, upon objection by 
defendant’s counsel, admitted that he was not qualified to 
give a professional opinion on that question. 

Affiant further says that upon direct examination of Dr. 
Alva Duckett Doughton (R. 118) as to whether or not nerv¬ 
ousness or shock produced by trauma aggravated the con¬ 
dition of nausea accompanying pregnancy, the witness 
stated that he could not answer the question as he did not 
remember. He further testified upon cross-examination 
that Mrs. Lewis did not come to him for anv treatment with 
reference to her pregnancy and that he didn’t see her after 
April 2, 1934. 
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Affiant further states that on April 17, 1940, during the 
course of the trial, plaintiffs’ counsel advised that he \^ould 
produce Dr. Elijah W. Titus, Gynecologist, who attended 
plaintiff Alice H. Lewis at the time of the premature (birth 
of her child but that Dr. Titus would not be able to be pres¬ 
ent that afternoon due to his absence from the city, i On 
April 18, 1940, at the beginning of the testimony on | that 
date, plaintiffs’ counsel advised that Dr. Titus was oper¬ 
ating that morning and when the Court inquired whether 
or not he was under subpoena, it was stated that Dr. Titus 
was a friend of the plaintiffs’ but “from his testimony he 
is not going to be strong. He is not going to say tJiat^ the 
accident was the cause of the death of the child.” There¬ 
upon, plaintiffs’ counsel for the first time stated (R. ^12) 
that “we are not claiming here that the accident caused the 
death of the child”. Counsel for plaintiffs then stated he 
would like to present Dr. Titus and counsel for defendant 
agreed to having Dr. Titus testify at any time before 
37 the case was closed. On April 18, 1940 (R. 2}62) 
plaintiffs closed their cases without presenting Dr. 
Titus as a witness. ! 

Affiant further states that during the course of argumjent 
to the jury by counsel for the plaintiffs he stated (R. 266): 

“The Court has ruled out the claim for the death of fhe 
child; as a matter of fact, when I made my opening state¬ 
ment at the opening of the case I did not claim damages 
for the death of the child. I claim damages to the nervpus 
system, and she must have suffered from the death of ihe 
child; I know she did suffer during that period. It vfas 
pointed out during this period of time, and you have ijhe 
doctor’s testimony.” 

l 

I 

Affiant further states that from an examination of tjhe 
record of trial of this case it is clear that plaintiffs, (al¬ 
though claiming that the premature delivery and death jof 
the child was due to the accident and that the mental pajin 
and anguish suffered by such death naturally followed, h^d 
no intention of producing the attending gynecologist to 
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establish by competent medical evidence that the death of 
the premature child was due to the accident and therefore 
the plaintiff Alice Lewis would be entitled to recover dam¬ 
ages either for the loss of said child or for mental pain and 
suffering arising out of said loss. 

Affiant further avers that the alleged loss of the child 
which was claimed to be responsible for the mental pain 
and anguish of the mother, although there was no evidence 
offered to connect such loss with the accident, so colored 
the testimony in the case as to irreparably damage defen¬ 
dant’s right to a fair and impartial consideration by the 
jury of the actual losses and damages, if any, sustained 
by the plaintiffs and resulted in an improper and exces¬ 
sive verdict by the jury. 

FRANK H. MYERS 

Subscribed and sworn to before me this 30th day 
38 of April, 1940. 

ELIZABETH R. YOUNG 
(Notarial Seal) Notary Pub. D. C. 


*#$*#*# 

39 Affidavit of David G. Bress, Esquire, in Answer to 
Affidavits Filed by Defendant in Support of Iler 
Motion for Neiv Trial, Etc. 

(Law Nos. 85735-85736) 

Filed May 17 1940 
# # # 

David G. Bress, being first duly sworn according to law 
deposes and says that he is one of the attorneys of record 
herein for the plaintiff in each of the two consolidated 
causes above named and that he was actively engaged in 
the representation of the plaintiffs at the trial of the above 
entitled causes before Mr. Justice Goldsborough and a jury 
in the District Court of the United States for the District 
of Columbia, which trial was begun on April 16, 1940 and 


was concluded by the verdict of the jury on April 19j 1940. 

As to the affidavit by Frank H. Myers, affiant has Exam¬ 
ined the same and observed that Mr. Myers incorrectly 
states that plaintiff proceeded to trial claiming injury for 
the death of the child. This is not correct. At nd time 
during the case from beginning to end did plaintiff assert 
such a claim. Plaintiff did claim that the physical injury 
sustained by her and the injury to her nervous system, 
as to which it is conceded there was ample evidence to 
show each of these elements, was aggravated by the fact that 
the plaintiff, Alice Lewis, was pregnant at the time, j The 
jury was entitled to consider the fact that her pregiitancy 
was part of her physical condition at the time that she w’as 
injured. On page 4 of Mr. Myers’ affidavit he quotes {from 
the Record that affiant said “We are not claiming here! that 
the accident caused the death of the child”, but introduces 
the quotation from affiant’s statement at the trial as being 
the first time that such statement was made to the ciourt. 
This likewise is not correct. From the beginning of the 
case, in the opening statement, through the entire 
40 trial the most that plaintiff claimed was that! she 
suffered mentally as the result of the loss of the cjhild. 

Plaintiff was prepared to prove by Dr. William Mfiley 
Chase what effect the injuries to the nervous system I and 
the physical injuries had upon the loss of the child but! the 
court ruled that Dr. Chase was not an expert in this field 
and therefore not competent to so testify. Plaintiff jhad 
every intention of calling Dr. Titus but because Dr. Titus 
was busy in operation and was not able to attend when he 
was actually called, but was talked to on the telephony by 
affiant, affiant then stated to the court, out of the heading 
of the jury, that Dr. Titus would not say that the accident 
was the cause of the death of the child but was still disposed 
to call him. Dr. Titus stated that he could not state what 
connection the accident had with the death of the child land 
after that communication it was felt advisable not to pall 
him. The defendant made much of the fact that plaintiff 
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did not call Dr. Titus and the presumption was that if he 
had been called he would have testified adverse to the plain¬ 
tiff’s case. But neither did defendant call Dr. Titus, which 
was their legal right to do. Accordingly, the jury was in¬ 
structed fully on the subject at the request of the defen¬ 
dant in the following manner by the granting of defendant’s 
prayer No. 9, which was read to the jury by counsel for 
the defendant, emphatically impressing on the jury the fact 
that the loss of the child was not an element to be consid¬ 
ered in the case nor any mental anxiety suffered by Mrs. 
Lewis on that account. That prayer read as follows: 

“The jury are instructed as a matter of law that there 
is no competent and substantial evidence in these cases to 
justify any finding in damages for mental pain and suffer¬ 
ing arising from the loss of the child by the premature birth 
on November 21,1934 and the jury are therefore instructed 
that this item must not be taken into consideration if the 
jury should find for the plaintiff.” 

41 This instruction gave defendant all the advantage 
to which she was entitled and was more beneficial to 
the defendant than if the doctor had actually been called 
and had expressed the same opinion as counsel for plaintiff 
stated to the court. 

With respect to the defendant’s position as to the amount 
of the verdict, it is apparent that the testimony regarding 
Mrs. Lewis’ injuries to her shoulder and arm, the restricted 
use thereof since the date of the accident (in 1934), the 
pain resulting therein up to the present time which has ex¬ 
tended over a period in excess of six years, supported by 
the testimony of the defendant’s own examining physician, 
the verdict of the jury was fair and reasonable and cer¬ 
tainly not so excessive as to indicate any passion or preju¬ 
dice in the rendition of the same so as to justify the inter¬ 
vention of the Court in this regard. 

With respect to the affidavit of Elizabeth R. Young, it is 
sufficient to state that it is not a fact that Dr. Titus was not 
requested to testify for he was requested to testify but he 
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was not subpoenaed to testify. It is not customary to kub- 
poena physicians who are friendly. Not only did coujnsel 
for plaintiff discuss the case with Dr. Titus and request 
him to testify but received a reply that he could not niake 
the delinite statement that the injury sustained produced 
the death of the child, nor aggravated the death of the child. 
The plaintiff, Fulton Lewis, Jr., himself discussed the cjase 
with Dr. Titus on several occasions and during the course 
of the trial and affiant is advised discussed the same fea¬ 
tures with him and, prior to the trial, was under the 'im¬ 
pression that Dr. Titus would support the claim asseiited 
by plaintiff. 

For the foregoing reasons it is respectfully kub- 

42 mitted that the trial was fairly conducted, the count’s 
instructions correct as a matter of law and the verdict 

of the jury fair and reasonable in view of the evidence) of 
the injuries sustained, admitted without contradiction on be¬ 
half of the defendant. j 

DAVID G. BRESS | 

! 

Subscribed and Sworn to before me this 16th day ! of 
Mav, 1940. 

MARGARET MacPHERSQN 
(Seal) Notary Public 

— 

43 Order Overruling Motion for Neiv Trial, Etc. 

(Law Nos. 85735-85736) 

Filed May 25 1940 

* * * 

Upon consideration of the Motion of Defendant to haye 
the judgments in the above entitled consolidated cases ^et 
aside, and to have judgments entered for defendant in ac¬ 
cordance with Defendant’s motion for a directed verdict 
and, in the alternative, for a new trial, and after argument 
by counsel, it is by the Court this 22nd day of May, 1940,! 


i 

i 

i 


i 

i 

l 

i 
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ADJUDGED, ORDERED and DECREED that said Mo¬ 
tion be, and the same hereby is, denied and supersedeas 
bond herein set at Five Thousand Dollars (.$5,000). 

T. ALAN GOLDSBOROUGH 

I consent: 

ALVIN L. NEWMYER 
DAVID G. BRESS 

Counsel for Plaintiffs. 

44 Notice on Appeal 

(Law No. 85735) 

Filed June 3 1940 

• • • 

Notice is hereby given this 3rd day of June 1940, that 
Naomi McWilliams, defendant in the above entitled case, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 19th day of April 1940, in favor of the plain- 
titf, Alice H. Lewis, against the defendant Naomi McWil¬ 
liams. 

FROST, MYERS & TOWERS 
By NORMAN B FROST 

Attorneys for Defendant. 

June 3-1940 


Memorandum 

(Law No. 85735) 

JUNE 3-1940. 

Supersedeas ($3900.00) Bond approved and filed. 

45 Notice on Appeal 

Filed June 3 1940 

(Law No. 85,736) 

* * * 

Notice is hereby given this 3rd day of June, 1940, that 
Naomi McWilliams, defendant in the above entitled case, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
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entered on the 19th clay of April 1940, in favor of Frjlton 
Lewis, plaintiff, against Naomi McWilliams, defendant 

FROST, MYERS & TOWEpS 
By NORMAN B FROST 

Attorneys for Defendant. 
June 3-1940 j 

Memoranda 

(Law No. 85,736) i 

JUNE 3 1940 | 

Supersedeas ($1,100.00) Bond—approved and filed. 


(Law Nos. 85,735-85,736) ! 

JUNE 27 1940 j 

Time to file record on appeal extended from day to day to 
and including October 30, 1940. 


******* 

46 Assignment of Errors 

Filed August 19 1940 j 

(Law Nos. 85,735-85,736) i 

# # * 

The defendant assigns as errors committed by the trial 
court in this case the following: | 

1. The Court erred in failing to hold that the contributory 
negligence of the plaintiffs, and each of them, affirmatively 
appeared as a matter of law: 

2. The Court erred in admitting into evidence the Police 

precinct Books and records of the official investigation jof 
the automobile accident out of which the present actions at • 
law arose; j 

3. The Court erred in permitting the police officers w|io 
were not witnesses to the accident to testify to certain faqts 
concerning the accident which information was gained by 
the officers after the accident had occurred; 

4. The Court erred in failing to grant a new trial upon 
the showing of unfair and irreparable prejudice to defeh- 
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dant’s case by plaintiffs’ testimony and their counsel’s re¬ 
marks and argument during the trial of the case concern¬ 
ing the alleged loss of their infant child through pre- 
47 mature birth, and their mental pain and suffering 
resulting therefrom, even though such testimony was 
later excluded insofar as the quantum of damages w^as con¬ 
cerned ; 

5. The Court erred in granting plaintiffs’ prayers num¬ 
bered 1 (as amended), 2, and 8 (as amended) over the ob¬ 
jection of defendant; 

6. The Court erred in rejecting defendant’s prayers num¬ 
bered 1, 8 and 10 over objection of defendant and failing 
to cover the requested instructions to the jury in his charge; 

7. And for such other errors as may be apparent of 
record. 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 

Attorneys for Appellant. 


n. 

EXCERPTS FROM THE TRANSCRIPT OF TESTIMONY. 

* # * • # * * 

324 Mrs. Lewis, we will show, sustained a fracture of 
her clavicle, or collar bone, an injury to her right 

shoulder to such an extent that her arm was confined in a 
cast for a number of weeks, and that she has had, from 
that time up to the present time, difficulty in the use of the 
arm; she has no strength in it as compared with the other 
arm, and cannot take care of her infant children because 
of the arm. We further expect to show’ that Mrs. Lewis 
sustained a severe shock to her nervous system in that she 
was at the time pregnant, and as a result of the pregnancy 
it was made very difficult, and that as a result, when 

325 the child was born it died of cerebral concussion in 
a few hours, and when we have proved these facts 

we will ask you for a verdict which will fairly compensate 
Mr. and Mrs. Lewis for their respective losses. 


(Thereupon counsel for the respective parties and the 
reporter approached the bench, and the following occurred 
out of the hearing of the jury:) j 

Mr. Myers: Counsel makes reference to an alleged preg¬ 
nancy 'which is not set forth in the pleadings. 

Mr. Bress: It is set forth in the pre-trial. 

Mr. Myers: And we claim that they have failed to n|iake 
the issue at this time in view of the fact that they hadj the 
opportunity to do so at the time of pre-trial. j 

The Court: He says he doesn’t claim permanent injury. 
Mr. Myers: I do not think it is a fair presentation to 
consider the pregnancy at this time. 

The Court: The claim, as 1 understand it, would! be 
mental suffering, which the Court of Appeals has decided 
is a proper element in this kind of case. 

Mr. Myers: But he hasn’t claimed that. i 

The Court: As I understand the argument— 

Mr. Myers (interposing): At the time of pre-trial it was 
not so claimed, and we are not coming here prepared to 
meet it. That is a thing that is beyond the scope and merits 
of the case. That is the purpose of pre-trial. j 

The Court: I don’t think you are bound by the allega¬ 
tion. Where is it? 

Mr. Bress: Alice Lewis. 

The Court: I think it is sufficiently set forth. 

Mr. Myers: Yes, sir, and we would have been 
326 glad to meet it if it w*as presented at the pre-triall 

The Court: The Court is of the opinion that tihe 
pre-trial is a helpful thing, but that the Court is not |so 
bound. i 

Mr. Myers: Look at the pre-trial order and read that. 
For this to be presented it means we have got to get othter 
medical evidence in this case to meet it. 

The Court: It says at pre-trial counsel for plaintiff 
states definitely that permanent injuries wdll be claimed 6n 
account of pregnancy— ! 

Mr. Myers (interposing): There it is. Premature loss 
of a child isn’t a permanent injury. 
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Mr. Bress: They wanted to know what she was suffer¬ 
ing from at the present time and I told them. 

Mr. Myers: You said it was a permanent loss. 

Mr. Bress: The money they spent was a permanent loss. 
I don’t have to tell you, you all know it is obvious the loss 
of the child is permanent. 

The Court: In the first place, I do not think it is binding 
at all unless it is actually stipulated, and hence it is my 
opinion that there is absolutely nothing in this pre-trial 
here which would suggest that the plaintiff cannot claim 
mental suffering for the loss of this baby. 

Mr. Myers: It is my understanding that at these pre¬ 
trials—perhaps I haven’t the right conception—but we un¬ 
derstood it to be a sort of dress rehearsal, so that when 
we come to trial we will not be surprised. 

The Court: You see, you don’t need medical testimony. 
The jury can believe or not believe that she had any mental 
suffering as a result of this premature birth. 

327 Mr. Myers: I think we should have some definite 
information about it. 

Mr. Bress: You had an examination by an expert doctor 
within a few months after this. 

Mr. Myers: And you abandoned it. 

Mr. Bi *ess: On what ground? It is one of the elements 
of my claim. 

The Court: Is it your claim that the premature birth 
was not the result of this injury? 

Mr. Myers: That would be our defense, absolutely. I 
had an examination two weeks after, but I don’t know 
whether he is in practice now. 

Mr. Bress: He is in town? 

Mr. Myers: Yes. 

Mr. Bress: We will have several days of trial. You 
could get him. 

The Court: I would suggest this: after court adjourns 
you will have an opportunity to try to get him. I will try 
to help you out, but if it is for the purpose of showing that 
it was not a result of the accident—his claim is this, as I 
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understand, and he seems to say what he has in mind :j one 
of the elements he claims is mental injury of the plairitiff, 
or mental suffering, which mental suffering is the result of 
the injury, and the Court of Appeals in a decision, wjiich 
is the first time any court has so said in any jurisdiction is 
an element to be considered by the jury, has so stated, and 
also says that as a result of this abortion— j 

Mr. Myers (interposing): Not an abortion. 

The Court: Premature birth, and as a result of 

7 | 

328 this accident that his client has suffered mentally, 
and if she has it is a proper element for the jury to 
consider if they find for the plaintiff. He would havle a 
perfect right, of course, to offer testimony to show that in 
all probability the premature birth was not the result of 
the injury. j 

Mr. Bress: We don’t take issue with the Court on tljat, 
but that at pre-trial it wasn’t raised. j 

The Court: That would not be an element. 

♦ ###### i 

i 

50 Direct Examination of Fulton Lewis, Jr. 

By Mr. Bress: 

Q. Your full name is Fulton Lewis, Jr.! A. That is cor¬ 
rect. 

Q. And you are one of the plaintiffs in this case? jA. 
Yes, sir, I am. 

Q. And your co-plaintiff, Mrs. Alice Lewis, is your 

51 wife? A. That’s right. 

^ ! 

Q. Mr. Lewis, how old are you? A. I am thirty- 

seven. 

Q. And where do you live ? A. 4402 Volta Place, Foxhill 
Village. ! 

Q. How long have you lived in the District of Columbia? 
A. All my life. ! 

Q. And what is your occupation? A. I am a radio coih- 
mentator, Mutual Broadcasting System. 

Q. How long have you been married to Mrs. Lewis? A. 
Fourteen years this June. 
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Q. Were you the owner of an automobile on March 31, 
1934? A. I was. 

Q. What kind of an automobile was that? A. It was a 
Ford tudor sedan. 

Q. Do you recall the circumstances dealing with an acci¬ 
dent in which that car was involved? A. Very well. 

Q. The night of March 31, 1934? A. Very well. 

Q. Can you tell us what took place? A. This occurrence 
took place on Friday, or, rather, early Saturday morning. 
It was Friday night. 

Q. What was the hour? A. At twelve-thirty. 

Q. Will you tell us where you were going at the time? 
A. I had spent the evening writing an article for 

52 Fortune Magazine, finishing it, and I promised to 
have it in their hands on Saturday afternoon, and I 

was on my way to the City Post Office to mail it, get it in 
the two-thirty mail that closed for New York at two-thirty 
o ’clock. 

Q. Who was driving the car at the time? A. Mrs. Lewis. 
Q. Does Mrs. Lewis frequently drive your car? A. Al¬ 
most always. 

Q. Will you tell us what route you took from your home 
on this occasion going to the post office up to the point of 
the accident? A. I went down Forty-fourth Street to Fox- 
hall Road, down Foxliall Road to Canal Road, then east on 
Canal Road, which merges into M Street at Key Bridge; 
thence along M Street easterly to the intersection of Penn¬ 
sylvania Avenue; thence down Pennsylvania and around 
Washington Circle to I Street—at that time it was per¬ 
mitted, as I remember it, to make a left-hand turn from 
Pennsylvania Avenue into I at the Arts Club of Washing¬ 
ton. We then went on down I Street across Connecticut 
Avenue, Sixteenth, Vermont Avenue, and this accident oc¬ 
curred at the intersection of Fifteenth. 

******* 

Q. It is Sixteenth, then Vermont, and then Fifteenth, 
and between Vermont and Fifteenth is a very short 

53 block? A. That is correct. 


Q. What building was in that block that took up ! that 
whole block at that time? A. The old McLean Town 
House. | 

Q. That is on the south side? A. That is right, anjd on 
the north side is McPherson Square. ! 

Q. Now, will you explain the operation of your cair by 
your wife, and everything that took place up to the jtiine 
the accident occurred? A. Mrs. Lewis was operating the 
car at a very moderate rate of speed, I should say about 
eighteen or twenty miles an hour; she w r as loping aljong. 
There was no particular hurry; we had until two-thirty to 
get the letter in the post office and there was, therefor^, no 
rush. There wasn’t any question of against time. I did 
not look at the speedometer; you don’t do that normally. 
A person in the side seat doesn’t look at the speedometer 
as he goes along. I do remember, however— if this would 
be of any assistance—as we crossed Sixteenth Street g<j)ing 
toward I, I noticed the two blinker lights, two wanking 
lights there, after all the red and green were off and!the 
flashing yellow lights were on, and I noticed the trhffic 
lights in my direction on the corner of Vermont Avehue, 
and also on the corner of Fifteenth and I, were not flash¬ 
ing in unison; they were going into and out of synchroni¬ 
zation, so to speak. They would flash together and then 
get a little bit out. From the time I passed Sixteenth Street 
to the time I passed Vermont Avenue, as an illustration of 
how slow Mrs. Lewis was going, those lights wient 
54 into synchronization and then out, and then in and 
then out again three times. 

Q. Do you know how many blinks there were between 
that synchronization? A. Oh, quite a little; you know* hjow 
they will be on and off, and will be alternating. While 6ne 
is off and coming back in, and that happened three tinjies 
in the course of driving that block. 

Q. Will you continue? A. As we passed Vermont Ave¬ 
nue and were in front of the McLean House, we were per¬ 
haps forty feet, forty to fifty feet, short of the intersection. 



38 


I looked down out of my side window—I was on the south 
side of the car on Mrs. Lewis’ right, in the passenger seat— 
and down Fifteenth Street there was coming an automobile 
which had then just about passed the alley there on the 
north of the Southern Building. 

Q. That was on what side of Fifteenth Street? A. That 
was on the—coming north on Fifteenth Street, the block 
below I, the block between H and I, north on Fifteenth 
Street, on the east side of Fifteenth Street going north. 
The automobile was perhaps 115 feet or 125 feet, coming 
down Fifteenth Street. 

We proceeded—we were perhaps 40 feet short of the in¬ 
tersection, and we proceeded on into the interscttion; Mrs. 
Lewis slowed up—she is a very careful driver, and slowed 
up and looked down the street. Well, I looked down—I 
wasn’t watching her, but she slowed up, and we entered 
the intersection, and as my seat was just entering, crossing 
the curb line, I again noticed this car and I noticed it was 
showing no signs of slowing up, as if the people in 
55 the car had no consciousness of the fact that we were 
there. It was then perhaps forty or fifty feet out 
of the intersection. 

Q. Where was your car at that time? A. My car had al¬ 
ready entered the intersection; my seat was then about 
even with the curb line, and the thing that alarmed me and 
made me notice it was the fact that there was apparently 
no reaction of the other car, as if driven by someone who 
was blind, and as we proceeded my seat was just about 
midway across, and the car had still not yet slowed down, 
and at that point we heard a scream of brakes and Mrs. 
Lewis swung to the left when it had become obvious to me 
that this other car was not going to stop, or that some¬ 
thing was wrong. She swung to the left to avoid the acci¬ 
dent, that is, swung up north, as if to go north on Fifteenth, 
a thing I myself have done in that circumstance, figuring 
that the other car would then turn to the right and go into 
I Street to avoid the collision, but there was no reaction 
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I 

on the part of the other ear. It continued to come ahead, 
no turning of the wheels one way or the other, but mjerely 
kept going ahead, and when my car was in that position, 
with the front wheels—it wasn’t quite as it is shown there, 
because as you have drawn it on that picture it is parallel 
across the street. Mrs. Lewis had thrown the frontj end 
of it to the left, this way (indicating), in an attempt to 
avoid the accident, going from right to left, so to speak, 
and when it was in that position we w T ere struck. | 

The Court: Let the witness mark it on the diagram, j 

(Thereupon the witness marked on the diagram as re¬ 
quested.) 

The Witness: The car was in this-position (indi- 
56 eating), and when we were in this position Mrs. 

Lewis tried to turn up this way (indicating). 


A. All right. And by turning in this direction in! an 
effort to avoid this car, our first thought w T ould be that this 
car would turn this way (indicating), but it didn’t; it kept 
coming this w*av (indicating), no apparent effort to avoid 
the collision, and struck us a terrific blow on this right ifear 
wheel, and I was sitting here, and Mrs. Lewis was sitting 
here (indicating) driving. j 

Q. What happened to your car as a result of that pi- 
pact .* A. As a result of that impact our car was thrown 
into—well, I don’t remember very much, Mr. Bress, fijom 
that moment on, to be entirely frank with you. The ojnly 
thing I remember was, from that time on I remembejr I 
was in a terrific turmoil, and dust in my face and eyes, And 
I was being throwm around, and finally the car came to riest 
at that spot where you marked there (indicating), with jits 
wheels facing the curb. That is to say, the car itself \yas 
in the opposite direction from what we had been coming. 
It was now facing west instead of facing east. It was lying 
on its side, and the wheels were on the north side, that is, 
the wheels were on the curb and the top of the car was qut 
to the middle of the street. j 
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I had been thrown into the back of the car. I then was 
down right under one window. 

Q. When the car came to a standstill after it turned 

57 over on the side? A. Yes. 

Q. You were no longer in the front seat; you were 
in the back seat? A. I had been thrown into the back seat. 

Q. And the car, according to your description, would be 
facing in a westerly direction? A. Yes, sir, it was. 

Q. And the wheels were up this way (indicating)? A. 
Yes, sir, that is correct, lying on its side. 

Q. And the side, lying in that position, would be the left 
side of the car? A. That’s right; the driver’s seat was at 
the bottom. 

Q. Now, tell us what happened at the scene from then on. 
A. I got out in some manner or fashion; Mrs. Lewis got out 
first. I got out. I vras a little dazed, had a very, very sore 
spot on the side of my ribs, a very sore spot on my legs, 
one leg, thigh, and in the meantime I can’t testify as to 
where the other car—what happened to the other car. All 
I know is that Mrs. McWilliams and tw*o ladies came up 
after, and in a few moments a crowd gathered, and Mrs. 
McWilliams wanted to set the car up on its—set it up 
straight, right side up. Mrs. Lewis said she didn’t want 
that done until the police arrived. 

###*#•• 

58 A. And Mrs. Lewis insisted that the car be not set 
up until the police arrived, that she wanted the police 

to see the car in that condition. And then Mrs. McWilliams 
said to me she was afraid the car was going to catch on fire, 
that there was some water coming out of the radiator, but 
Mrs. Lewis still insisted that the car be not set upright 
until the police arrived, and it was not. 

In the meantime—well, I don’t know whether Mrs. Mc¬ 
Williams was present on this, perhaps, so perhaps I can’t 
testify about calling the policeman. 

Q. All right. Did you have any conversation with Mrs. 
McWilliams, or did she say anything in your presence? 
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A. The only thing Mrs. McWilliams said in my presence 
was that it had all happened so suddenly; she said, j“We 
were riding along and suddenly your car loomed up in front 
of us.” That is the only thing she said to me, aside from 
the request that the car be turned up on its right sidej. 

Q. Now, going back to this scene, when you say that you 
first saw the other car, the other car was down there about 
the alley on the east side of Fifteenth Street. I think this 
is a physical fact that there is an alley on the east side of 
Fifteenth Street and just below the alley is the South- 

59 ern Building? A. That is correct. 

Q. And when you first saw that car that is wlhere 
it was? A. It had just passed that. 

Q. Had just passed that alley? A. Yes, sir, that is corjrect. 

Q. Now, when your car was in the intersection youj say 
you heard the application of brakes by the other car?] A. 
That’s right. 

Q. Where was the other car when there was this applica¬ 
tion of brakes? A. The front wheels were just even Ajvith 
the curb line. 

Q. The front wheels were about even with this curb iine 
(indicating)? A. That is correct. 

Q. That would be the point where the car was when it 
applied the brakes? A. That’s right. 

Q. Did you have occasion during the period of observa¬ 
tion of that McWilliams car to tell us anything about the 
speed of the car and the manner in which it approached !the 
intersection, and whether it slowed down? A. No, the !car 
did not slow down. It kept at a fairly even gait. I ^as 
watching it all the time. It sort of fascinated me, a bar 
coming along and showing not the slightest bit of reaction, 
not the slightest slowing down until it reached that pojint 
you have designated, and then the screaming of brakes, 4nd 
then the brakes went on like that (indicating), ajnd 

60 that was the first sign of reaction on the part of that 
car at all. 

Q. Up to that time when the brakes were applied wljiat 
could you tell us as to the speed of that car with respect 

i 
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to the speed of the ear you were in? A. It was going faster 
than our car; I wouldn’t say it was going fifty miles an hour, 
but, to be fair, I would say it was going twenty-eight miles 
an hour, perhaps thirty. It wasn’t a wild automobile; in 
other words, it was coming along at a fairly good clip, but 
a steady clip. 

Q. And with respect to your position at the time, that 
is, the car in which you were riding, where was it at the 
time of the application of brakes by the McWilliams car at 
the point where you have indicated? A. I am afraid I 
didn’t get that question. 

Q. I am asking you where the car was when the Mc¬ 
Williams car applied its brakes. A. Yes, sir. 

Q. As you have indicated. A. Yes. 

Q. At that time where was your car? A. Our car was 
just a short three feet back of where it is now (indicating). 

Q. Could you come down, Mr. Lewis, and make a diagram 
of the McWilliams car as to the manner in which it came 
in contact with your car? A. Up here (indicating)? 

Q. Put it down there (indicating). A. It came in contact 
with our car. 

61 The Witness: He came in contact with our car 
about like this (indicating), right over the center. 
They hit the very center of our back wheel here and crushed 
the back fender. Well, here was the back fender like this 
(indicating) and they struck square on the corner of this 
wheel here and the back fender. 

>»•#*#•• 

Q. How long after the accident was it that the police 
arrived? A. Oh, about ten minutes, I should say. 

Q. And were you there during that whole period? A. 
Yes. 

Q. After the police came how long did they remain there, 
if you recall? A. I should say about fifteen minutes. 

Q. And did the police render any assistance to either you 
or your wife? A. Yes, sir, they did. 


Q. In what fashion? A. In the first place, I aske<jl the 
policeman to make certain that Mrs. McWilliams wak not 
allowed to leave the jurisdiction of the District of Colum¬ 
bia, and he assured me that that would be done. 

Q. Was there any reason for you to ask that? A. jYes, 
because I felt very certainly she was thinking of it— 

Q. (Interposing) But aside from that did she have 
62 District of Columbia tags on the car? A. She did 
not; she had Maryland tags, and that is why I took 
that precaution. 

Q. What assistance did they give you? A. One of I the 
policemen had a scout car; he took Mrs. Lewis in the fJ*ont 
seat and me in the back seat and took us to Emergency 
Hospital for treatment. 

Q. And from there did you go to some other hospital? 
A. There was something happening at Emergency, there 
were apparently no internes available; it was after lone 
o’clock at night, anyhow, and we took a taxicab and \^ent 
over to Garfield Hospital, where we were able to get treat¬ 
ment. | 

Q. What treatment was rendered to you at Garfield Hos¬ 
pital? A. For me, as I remember, they gave me a sedative, 
something to quiet my nerves, and I was still rather jittery 
and rather trembling; and they bound up Mrs. Lewds’ arm; 
her shoulder by that time was extremely painful. Tliey 
bound up her arm and told us to go home and be as quietj as 
possible and not to move around until we got to the doctor’s 
next morning. 

Q. Were you and Mrs. Lewis both able to w*alk into the 
hospital ? A. We were both able to walk into the hospital, 
but it was pretty painful walking. j 

Q. The following morning—I might ask you first: during 
that night did you or Mrs. Lewis have any difficulty gettihg 
any rest that night ? A. We neither of us got any sleep nt 
alb | 

Q. The following morning did you go to a physician? 
A. Yes, sir, Doctor Alva Doughton, our family physician, 


i 
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63 was called. He immediately said our family sur¬ 
geon, Doctor Chase, should be called in the case. 

He diagnosed some broken bones in both cases, that is, 
Doctor Doughton did. 

Q. And is that Doctor William Wiley Chase? A. Doctor 
William Wiley Chase. 

#•###•• 

By Mr. Bress: 

Q. What was your condition after the ensuing couple of 
weeks following March 31? A. I was in pretty bad shape. 
I had a bad case of shock. I was dazed; I was unable to 
get myself together or to work. 

Q. Did you go to work during that period? A. No, I 
didn’t. I stayed at home trying to organize myself and 
trying to see if I could cover a news story but found I just 
couldn’t do it; that was all. I was still nervous, disorien¬ 
tated. Well, that continued for a period of—well, I was 
able to go back to work in about ten days, and the 

64 general effects of shock lasted, I should say, for 
three weeks, more or less. 

Q. What, if anything, was done by the doctors to your 
chest? A. They taped my chest for the two broken ribs. 

Q. Which ribs were involved? A. The lower—well, I 
don’t know— 

Q. (Interposing) Well, just point to the place. A. Let 
me see; over on this side, the lower two (indicating). 

Q. Now, with respect to your car, Mr. Lewis, did you get 
an estimate for the repair of that car? A. Yes, we did. 

Q. And I show you these estimates and ask you if—We 
will stipulate the damage to the car and save the Court’s 
time, vour Honor. We have the man here. Shall we call 
him in for a description of the work? We will stipulate. 
It isn’t necessary to ask the witness the question. We will 
stipulate that the damage to the car was $150.35, which in¬ 
cluded furnishing and installing right rear fender, right 
rear hub-cap, right rear body support, right rear hub and 
drum, straighten and refinish left top panels, window frame 
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and body panel, and align body, repair top base and frame 
and renew top cover; straighten and blend in left f|ont 
and rear fenders, bend in back body panel, straighten jand 
blend in left door; straighten right rear wheel. 

Did you have those repaired? A. No. 

65 Q. You traded it and got another car? A. Trajded 

in and got another car. | 

Q. Now, the damage, according to the items of damage I 
have read out, in addition to the damage of the right rear 
elements, dealing with the damage of the left front ^nd 
rear fenders, did the car strike it there on those two fend¬ 
ers? A. No; that was damage due to the fact that it bad 
turned over, and there was a spot on the top where a bqrn, 
where the metal roof was burned there from skidding albng 
on its top, the top of the car, a pavement burn. 

Q. Now, with respect to the doctors—now, for Mrs. Lewis, 
can you tell us what Mrs. Lewis’ physical condition was 
on the day of this occurrence with respect to whether!or 
not she was an expectant mother? A. She was. 

Q. And in addition to her shoulder and collar bone injury, 
what did you observe with respect to her condition of ner¬ 
vousness following this accident? A. Immediately follow¬ 
ing the accident, beginning the next day, Mrs. Lewis suf¬ 
fered from a very, very severe case of shock and shattered 
nerves. 

Her previous experience of pregnancy, in the case of her 
daughter, who was then four years old, was an entirely 
normal one. There had been no difficulty, or no nervous¬ 
ness of any kind. She had shown no difficulty or any ner¬ 
vousness up to this time in this case, but following this 
accident her nerves were completely shattered. 

On frequent occasions, three or four times a week on bn 
average, she would have hysterical spells, crying spells, 
would be unable to sleep, she would be walking tljie 

66 floor, and this continued throughout the entire period 
of this second pregnancy. She was unable to rest. 

She was unable to keep any food on her stomach through¬ 
out the entire period; she lost weight. j 


i 
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Q. Mr. Lewis, did any of these unusual conditions and 
conditions of nausea occur during the period when Mrs. 
Lewis was carrying her first child? A. None whatsoever. 
Her first pregnancy was absolutely normal, smooth, easy, 
and no difficulty whatsoever. 

Q. I show you here some photographs showing a lady’s 
back, and ask you whether or not you can tell us what those 
photographs are? A. Those are pictures of Mrs. Lewis as 
she was bound with the cast on for her shoulder and collar 
bone. 

A. These were taken—I believe there is a date on the 
back of them. Yes, they were taken nearly two weeks 
after the accident, twelve days after. 

#•#**•* 

Q. And you are referring to the date on the back. It 
gives the date of the month, but I notice they give the 
month as March. Is that erroneous? A. That is wrong; 
it should have been April. 

**•••#* 

67 (Thereupon the photographs in question were re¬ 
ceived in evidence and were marked by the reporter, 

“Plaintiffs’ Exhibits 2-A to 2-H,” inclusive.) 

####*# * 

Q. Do you recall how long Mrs. Lewis was bound up in 
the way shown on those photographs? A. As I remember 
it, she was bound up that way for about three weeks. 

Q. And was she able to do any work around the house 
during that time? A. Oh, none whatsoever; as a matter 
of fact, she was unable to sleep; she couldn’t lie down. She 
had to sleep a large part of the time sitting up in a chair. 

******* 

Q. How long did this difficulty with your leg continue? 
A. The difficulty with my leg continued for several 

68 weeks. It was a very bad, bloody bruise that swelled 
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up. They call them hematomas, or something of thatj sort. 

Q. Was there any musculature difficulty in connection 
with it? A. Oh, yes, sir, I could hardly move my leg. I had 
to keep my leg up on a chair with compresses on itl 
Q. We have a term “Charley horse.” Was it anything 
like that? A. Oh, no, hardly like that. This was a rupture 
of blood vessels and caused a terrific swelling and a tejrrific 
release of clotted blood in there. 

Q. Could you stand on the leg? A. No, you couldn’t 
stand on the leg; as a matter of fact, the doctors madfe me 
sit down for a week with the leg out on an even keel, level, 
to keep it absolutely quiet, with these bruises on it 10 try 
to absorb naturally and properly these clots. 

Q. Now, Mrs. Lewis, with respect to the period of j this 
pregnancy, did the pregnancy result prematurely? A. It 
did result prematurely to the extent of perhaps a week or 
ten days. j 

Q. And what was the result of the pregnancy? A. The 
result was that the baby was born, died at birth. 

Q. And what effect thereafter did you have occasioiji to 
observe that the difficulties during pregnancy and the loss 
of the child had on your wife’s nervous condition from that 
which you could observe? A. Well, the results had 
09 been terrific all along. Mrs. Lewis had never, f^om 
the beginning, immediately after this accident, 'she 
had never pulled out of the shock at all; nervousness, jshe 
apparently had never recovered at all, and that became 
more and more intense as the time went on, with naturally 
the loss of the child a terrific blow to all of us, both IV^rs. 
Lewis and me; it was our first son. j 

Q. How did Mrs. Lewis’ condition of nerves continuej or 
progress after the delivery? A. After the delivery she Was, 
of course, in a very serious nervous state, even worse than 
she had been before, after that, due to the distress of ;he 
loss of the child. 
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After a period of perhaps two or three months, she be¬ 
came a little better, began perhaps to pull out of it, to get 
back to normal. It was, however, a full year and a half be¬ 
fore she was completely normal from a nervous system 
standpoint. 

Q. From a nervous point of view? A. Yes. 

Q. Do you mean before that she recovered from her 
shoulder condition? A. No, she never has recovered from 
that. 

Q. That is what I wanted to ask you about. During the 
pregnancy period and after that was Mrs. Lewis able to 
use the arm? A. No, she wasn’t. She wasn’t able to care 
for the children, or do the chores around the house. 

Q. You say “children.” A. Well, the child. I am so 
used in the meantime to talking about my present 
children. 

70 Q. Since this unfortunate loss of the child you and 
Mrs. Lewis have had one child since? A. Yes, one 
child since. 

Q. Did Mrs. Lewis have any difficulty, other than normal, 
in the delivery of that child? A. None whatsoever. 

Q. Now% going back to the period—well, you have already 
answered with respect to her inability to use the arm dur¬ 
ing that pregnancy. After the loss of that child up to the 
present time, explain to us in some detail what you have 
observed about your wife’s condition w’ith respect to her 
arm, not what she told you but what you have had occasion 
to observe. A. Well, I have personally observed that she 
is unsteady, and that she will not trust herself, that she will 
not handle any China, for example, with that hand, that 
she is unable to do any wrork in the garden, she is unable 
to do the w’ork she used to do. She complains frequently, 
I can see her wince upon occasions, particularly when the 
weather is a little damp, or cold. 

Then in driving the automobile, we have to do some back¬ 
ing and turning and pulling of the wheel in order to get out 
of our garage, and I have seen her many times wince as she 
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is doing that. She is unable to take part in the normal 
sports that she used to take part in. 

Q. That condition of her arm that you are describing 
now that caused these conditions to exist, about what part 
of the arm has she complained? A. About 1 , the 
shoulder. 

71 Q. And is that the right shoulder? A. Gracipus— 
I think—yes, that is the right shoulder. I have to 

keep turning myself around here mentally. 

Q. What part of the shoulder is it, to your knowledge? 
A. It is the joint; it seems to be the joint. It is her joipt. I 
can’t feel it, but that seems to be where the difficulty is^ and 
it is in the arm and the joint itself. 

Q. Has that condition, from your observation, improved 
any in the last couple of years? A. No, it hasn’t. It is 
improved over the first six months because it was Very 
intensive, but after the first six months it seems to have 
boiled down to a certain level. It has flare-ups and'will 
die down. I 

Q. And is that the condition at the present time ? i A. 
That is the condition at the present time. This damp spell 
yesterdav 1 noticed she was having difficultv then. I 
Q. Doctor William Wiley Chase, did he come to your 
house on a number of occasions? A. He did. 

Q. Did he render any heat treatments to your wife?! A. 
I don’t know; I think he did, but you will have to ask jher 
about that. 

Q. Well, I show you with respect to an additional bill, I 
show you a bill from Doctor William Wiley Chase for sixty 
dollars marked paid in full on July 4, 1934. Did you pay 
that bill? A. I did. 

Q. Is that for medical services rendered to both yourself 
and Mrs. Lewis? A. That is correct, in connection 

72 with this accident. 

#*##**# 
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74 Cross-Examination 

By Mr. Frost: 

Q. Mr. Lewis, this was your automobile, I believe? A. 
That is correct. 

Q. But mostly Mrs. Lewis drove it? A. She drove it 
most of the time. 

Q. Most of the time, and on this particular evening when 
the two of you started for the post office did you request 
particularly that she drive? A. No, she merely drove it 
because I had to get out to take the letter to be mailed; she 
usually drove anyway. 

Q. And who selected the route that you were going along 
on as you went on downtown ? A. She selected it automat¬ 
ically, it was the regular route; we frequently went down 
late in the evening. 

Q. You were on the front seat, as I understand it, to the 
right of Mrs. Lewis? A. That is correct. 

Q. Now, when you got to Fifteenth Street on the west 
side of Eye, you observed these traffic lights up at Vermont 
Avenue and Fifteenth Street flicking off and on, is that 
right ? A. Yes. 

Q. And the light at Sixteenth Street and Vermont, and 
the light at Seventeenth Street at that time in the morning 
were the blinking or caution lights? A. Yes. 

Q. They didn’t have the red and green? A. They go off, 
I think, at midnight. 

75 Q. And that blinked back and forth on the caution, 
orange? A. Yes. 

Mr. Bress: Amber. 

By Mr. Frost: 

Q. Amber; and you estimated that your car was traveling 
about 18 to 20 miles an hour? A. That is correct. 

Q. That is the speed you assumed all the way down until 
you approached Sixteenth Street? A. That is correct, until 
we approached Fifteenth Street and there Mrs. Lewis 
slowed up. 
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Q. Did you say Sixteenth or Fifteenth Street?! A. 
Fifteenth. 

Q. Now, when you were 40 or 50 feet west of Fifteenth 
Street that evening you first saw this automobile approach¬ 
ing? A. That’s right. 

Q. And I think your answer was, “I was watching it 
constantly, it fascinated me, and it was going considerably 
faster than our car”? A. That’s right. 

Q. Now, would your estimate be that it was going 28 
or 30 miles an hour? A. I should say something like that. 

Q. Might it have been going faster than that? A. res, 
it might have; it is impossible to gauge, to judge perfectly 
the speed of an automobile; that is my past judgment. 
76 Q. Why did you watch it constantly? A. I 
watched it because naturally as you drive along you 
watch very carefully coming toward an intersection; that 
is a perfectly natural thing to do. 

Q. Why did it fascinate you? A. It fascinated me be¬ 
cause as it approached the intersection it failed to show 
any slowing up at all; it failed to show any sign of con¬ 
sciousness. 

Q. Now, at the time you first saw it when you were forty 
or fifty feet back of the intersection, and I presume ypu 
mean by intersection the west curb line of Fifteenth Street? 
A. That’s right. j 

Q. Now, what part of the street with respect to the south 
and north curbs of Eye Street was your automobile being 
operated when you were around 40 or 50 feet back and ybu 
saw this automobile? A. Suppose you draw an imaginary 
line longitudinally along Eye Street and in the center |of 
the street a dotted line. | 

(Mr. Bress thereupon indicated upon the diagram.) 

The Witness: We were about midway between that aijd 
the south curb. i 

i 

By Mr. Frost: j 

Q. In other words, you were forty or fifty feet back and 
about midway of— 

#••##*# 
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By Mr. Frost: 

Q. Would you mind putting a car right there about 

77 where you think you were? A. (The witness indi¬ 
cated on the diagram) Well, let’s see, do you want 

this to scale? 

Q. No, just approximately; I want to show particularly 
the position as between the south and north— A. (inter¬ 
posing) Midway between this line and that line about like 
that, this being approximately 20 feet from here to here 
(indicating). 

Q. All right, sir, we will just put a little 50 in there (indi¬ 
cating). Now, at that moment the other automobile was 
just north of the alley. A. That is correct. 

#**#*# •* 

By Mr. Frost: 

Q. Now, you further said to Mr. Bress, Mr. Lewis, that 
as “I”, I presume you meant “we,” entered the 

78 intersection the other car was not slowing, and was 
40 or 50 feet away? A. That’s right. 

Q. So that from the time you had traveled from the spot 
vou have indicated on Eve Street to the intersection that 
car had approached the intersection within 30 or 40 feet, 
is that right? A. No, it was then about 40 feet of where 
we were; it was a little to the north of the intersection. 

Q. Now, let’s see. You mean that the car was a little to 
the north of the intersection? A. Our car was, where I was 
sitting it was a little to the north of the south curb of Eye 
Street; we hadn’t reached this position (indicating), in 
other words. 

Q. As you say, when you entered the intersection— 

#*#*#*# 

Q. (Continuing) —the McWilliams’ car was 30 or 40 
feet away; just what do you mean? A. Thirty or 40 feet 
below the south curbline of Eye Street. 
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Q. In other words, 30 or 40 feet below that pencil? A. 
That’s right. j 

Q. So that would, at that moment, put you in approxi¬ 
mately this position (indicating), and the McWilliams car, 
assuming that this is 30 or 40 feet, that would ppt the 
McWilliams car down here? A. That’s right. 

Q. Now, when you were 30 or 40 feet west of the inter¬ 
section of Fifteenth Street what, if any, conversation 

79 did you have with Mrs. Lewis? A. Thirty or 4(p feet 

west of the intersection? | 

Q. I am sorry—yes, 30 or 40 feet west. A. Do you joi ean 

when I first saw the McWilliams car? 

Q. Yes, what conversation did you have with Mrs. L<pvis? 

A. I don’t recall having anv conversation. 

* | 

Q. Did you have any conversation with her coming up 

to the intersection? A. I don’t remember any. j 
Q. Did you call her attention to this approaching cari? A. 
I did not. j 

Q. Did you say anything to her about this ear approach¬ 
ing at 30 miles an hour ? A. I did not. j 

Q. Did you say anything about this car that fascinated 
you because of its peculiar operation? A. No. I 

Q. And you further said, Mr. Lewis, that while you Tjverc 
going 18 to 20 miles an hour, until you approached theb in¬ 
tersection, that as you approached the intersection jyou 
slowed down. To what speed did you slow down? A. Again 
it is awfully hard to estimate; I should say she slowed down 
to less than 15 miles an hour, perhaps 12 or 14 mile^ an 
hour; she slowed down very decidedly. j 

Q. In other words, she decelerated the speed somewhere 
about half of what she had been going ? A. Oh, no, 14 miles 
an hour isn’t half of 18 or 20. 

Q. But your best judgment is it was about 14? A. I 
should think about. 

80 Q. Now, did she decelerate or apply her brakes 
before you saw the McWilliams car down the street? 

A. She didn't apply the brakes at all, she merely allowed 

i 


i 

i 
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the car to slow down; I don’t have any remembrance of 
anything as sudden as applying the brakes. 

Q. At what point did that deceleration of the speed of 
your car take place with respect to the point where you first 
saw the McWilliams car? A. I should say just about 5 or 8 
feet before she entered the intersection, coming toward the 
car. 

Q. In other words, your car did not decelerate until just 
the front or back end— A. (Interposing) Front end. 

Q. Of your car, until the front end was about 8 feet 
from the intersection? A. About 8 feet. There is a cross¬ 
walk there; I don’t recall how wide the crosswalk is, but I 
should say about 8 or 10 feet, and I should say the decel¬ 
eration began, or was noticeable, she got down to the low 
speed at the time she got across that crosswalk. 

Q. All right, we can use that; your memory is, and your 
statement to the court and jury now is that when you 
reached the western intersection of Fifteenth Street your 
car had decelerated to approximately 12 or 14 miles an 
hour? A. That is correct. 

Q. You have just told me that at that point this other car 
was 30 or 40 feet down Fifteenth Street; now, did Mrs. 
Lewis say anything to you at that point about your car? 

A. I remember nothing at all that she said. 

81 Q. Was there any exclamation or crying out, or 
anything of that kind? A. Only just before the acci¬ 
dent occurred, when the brakes were screaming, and I yelled 
at a closed window, not realizing it was closed, yelled, 
“Look out,” spontaneously. 

Q. Yes; at what point did you yell “Look out”? A. I 
yelled at about a split second before the impact, when Mrs. 
McWilliams’ brakes had been applied, when the screaming 
of those brakes was going on. 

Q. Were you in the intersection when you made that ex¬ 
clamation? A. Oh, yes. 

Q. The accident was imminent? A. That’s right, it w’as 
just about to occur, and my scream was a spontaneous thing, 
my yell was. 
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Q. Well, now, you had driven this Ford automobile your¬ 
self frequently, hadn’t you? A. Yes, I had driven it 'fre¬ 
quently, I suppose. 

Q. Was it equipped with the customary four-wjieel 
brakes? A. Yes, sir. I 

Q. It was a 1934 car, wasn’t it? A. I believe so. 

Q. How quickly would that car stop upon brakes being 
applied if it were traveling at 12 miles an hour? 

#*>****# 

The Witness: Well, at 12 miles an hour I suppose it 
would stop within a very short distance, I don’t knpw, 
S2 I have never tested the car and I have no way! of 
knowing how good or how bad the brakes were, ex¬ 
cept I know they were in acceptable condition at that tiipe; 
they stopped the car all right. 

Q. Would you say they were in good condition? AL I 
would, in ordinary normal condition. 

******* | 

Q. Hadn’t you ever stopped your car suddenly in pn 
emergency so as to know how fast you could stop that c^r, 
to know’ what control you had of it at 12 or 14 miles an 
hour? A. You mean a test? 

Q. Not a test, just an occurrence in traffic? A. Yes, pn 
occasions it has been necessary to stop, as anyone does. : 

Q. Isn’t it a fact that a Ford car equipped with foujr- 
w’heel brakes going at 12 or 14 miles an hour will stop withjm 
3 or 4 feet if you apply the brakes? A. I don’t know’, sir, 
I can’t answer that. I have had three cars since that time; 
I can’t remember the specific details of any of them of tljie 
length in which they w^ould or wouldn’t stop. 

i 

******* 

i 

83 Q. Now, you have told us where your car was and 
where the McWilliams car was when you first saw the 
McWilliams car and where your car entered the intersec¬ 
tion; now*, where did your car start that swerving motion tj> 
go northw’ard? A. When our car was about the middle oif 
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the intersection; in other words, when our car was just 
about straddle of the median line of Fifteenth Street, or 
perhaps just about when the front wheels reached that 
median line. 

Q. In other words, your car started to swerve when it 
was in the center of the intersection? A. No, that isn’t 
what I said. 

By the Court: 

Q. You used the expression “median line.” What did 
you mean by that? A. Down the middle of Fifteenth Street, 
when the front wheels of our car were about on that line our 
front wheels started this swerving motion. 

By Mr. Frost: 

Q. All right, I will put a point marked “X”; now, up to 
the point X where you started that swerving motion, had 
Mrs. Lewis applied her brakes at all ? A. No, I think not. 

Q. From the time where you entered the center of 
84 the intersection had she started decelerating speed? 

A. Coming through the intersection? 

Q. Yes, sir. A. No. 

Q. So that she entered the intersection and continued the 
speed until she made the swerve? A. That is correct. 

Q. And when you made the swerve there was an impact 
pretty quickly after that? A. That is correct. 

Q. Now, let me get the position of your car at the moment 
of impact; you have put it below, that is, south of the center 
line, of this median line of Eye Street; isn’t it a fact that 
the actual impact took place north of that center line, of 
this median line of Eye Street? Isn’t it a fact that the 
actual impact took place north of that center line? A. The 
actual impact I think took place, that the point of impact 
between our car, our rear wheel, which is the spot where 
our car was struck, was just about on an even line half-way 
north and south of our median line of Eye Street, in other 
words. 



Q. Then my statement of your testimony that the impact 
occurred over in the center, that is your memory of it?| A. 
No, sir. 

Q. Then I misunderstood it. A. I tried to explain it to 
you. I am sorry. | 

Q. We have what we call the center line of Eye Street, 
that is the dotted line. A. That’s right. j 

85 Q. Was it north or south of that median dotted 
line that theoretically divides Eye Street? Is that 

the point of impact, is that where it was ? A. The point of 
impact which you have put on the median line of Eye Strjeet, 
not Fifteenth Street, but Eye Street. i 

Q. And east of the center of Fifteenth? A. That’s ri^ht. 
Q. Then the diagram that you have drawn is a little;off 
center—well, you didn’t intend it to be exact. 

Let me ask you in feet how far did your car travel befbre 
it turned over approximately? A. Before it turned ovfer? 

Q. Yes. A. I can tell you how far it traveled from the 
time of impact until it came to rest, but I can’t tell you how 
far it was before it turned over because I honestly doji’t 
know wdiat happened between the time of impact to tjhe 
time it came to rest. 

Q. Well, tell us how far it traveled from the time of im¬ 
pact until it came to rest. A. It traveled approximately 85 
feet from the point of impact to the spot at which it caiine 
to rest. | 

Q. That is approximately 35 feet from this point we halve 
been discussing just south of the median line and east of 
the center? A. Yes. j 

By the Court: | 

Q. Now, instead of saying 35 feet see if you can find sonjie 
point in the court room from which you can indicate 

86 about the distance. A. Oh, I should say it was aboht 
the distance from here to the near side of that panjff 

(indicating). j 

Q. Where the coats are hung? A. Yes, about to wheije 
the coats are hanging; maybe not quite that far. 
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By Mr. Frost: 

Q. And it was completely beyond the intersection and 
down Eye Street, wasn’t it! A. That’s right, over on the 
north curb of Eye. 

Q. And do you know did the McWilliams car move after 
the accident! A. I couldn’t tell you about that. 

Q. Don’t you remember that the McWilliams car was sit¬ 
ting right at the point of impact when you got out of your 
car! A. I don’t, sir. 

Q. And you don’t remember where the McWilliams car 
was at all after the impact! A. I don’t. 

Q. Do you remember seeing the front bumper of the 
McWilliams car caught ahold in your car— A. (Interpos¬ 
ing) Yes. 

Q. When it came to rest! A. That is correct, in the 
rear fender. 

Q. Did you attempt to dislodge that front bumper your¬ 
self? A. Not that I remember; I was a little too pained to 
do much heavv labor. 

87 Q. Do you know who took that front bumper off? 
A. I don’t recall. 

Q. Isn’t it a fact that that was about the only damage to 
the McWilliams car, the loss of its front bumper? A. I 
didn’t examine the McWilliams car and, therefore, sir, I am 
not competent to tell you that, or if I did examine it I don’t 
recall having done so. 

Q. Can you tell us anything about the direction and mo¬ 
tions of your automobile after the impact; did it go along 
rocking, or as it went along did it just go forward? A. All 
I remember was just being jumbled in the car. 

Q. A sort of rocking motion? A. No, I just recall being 

jumbled, and there was dust and dirt in my nose and face 

and everywhere else; I just have that vague impression; it 

was a terrific impact in the beginning and then this jumbling 

and finallv we came to rest. 

«/ 

Q. Do you recall whether or not your automobile hit 
the north curb of Eye Street at all before it turned over? 
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A. I don’t recall it having done so because I don’t recall 
anything in that time. 

By the Court: S 

I 

Q. As the Court understands it, when the car caifie to 
rest it was pointing west on its left side? A. Yes, that’s 
right. ! 

Q. Therefore, your wife—it was impossible for yourj wife 
to get out on the side where she was sitting? A. That’s 
right. j 

Q. As I understand it, she got out first; she climbed 
88 over you, did she? A. No, I had been thrown some¬ 
where in the back section of the car, I was back there. 


Q. I hate to go into this part of the examination, j Mr. 
Lewis, but I am forced to, sir. You say Mrs. Lewis was an 
expectant mother? A. Yes. 

Q. How long had you known of that fact, you and ifrs. 
Lewis? A. For several weeks. I 

Q. For several weeks? A. Yes. i 

Q. You are right certain of that, sir? A. Yes. 

Q. And she was in a highly nervous state and apprehen¬ 
sive immediately following this accident? A. Yes, not dnly 
immediately following that, but throughout the entire pteg- 
nancv. 

Q. Would the mention of or talking about this accident 
excite her and get her nerves flared up ? A. Well, it didii’t, 
the actual mentioning or talking, I wouldn’t say so, no. 

Q. The accident was the cause of this nervousness, how¬ 
ever? A. The accident was very obviously the cause, j 
Q. Did the doctor tell you to avoid mentioning the acci¬ 
dent, and so forth, in order to keep her quiet? A. Nd, I 
don’t remember his having said that. 

89 Q. Now, eleven days after the accident you tc^ok 
these pictures of Mrs. Lewis which you have exhib¬ 
ited to the jury here with these bandages; you did those 

yourself? A. That’s right. j 

1 

j 

I 


l 
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Q. Did you tell Mrs. Lewis why you were taking them? 
A. Yes. 

Q. Why? A. Because we wanted specific evidence of 
that kind as to her injuries. 

Q. In other words, you wanted possibly to use these pic¬ 
tures in a law’ suit, either for that or any other practical 
purposes? A. As a matter of fact, we noted down, we were 
very careful to try to remember all we could, and make 
notes as to what had happened in this accident. 

Q. Have you got those notes with you? A. No, I haven’t. 

Q. However, the discussion you had with Mrs. Lewis 
about taking these pictures eleven days after the accident 
was that you wanted pictures that might be used for this 
or that or a law suit? A. As a matter of protection, yes. 

Q. And didn’t you think that that sort of discussion with 
her in a highly nervous state would further impair her 
nerves? A. No, I don’t think so. 

Q. She wasn’t that nervous? A. She was nervous, and 
nervous all the time, as far as that goes, but the question 
of this accident: After all, when you have tangible 
90 evidence on your body of the accident that in itself 
is enough to remind her of the accident, not the mere 
fact that you are talking and discussing that. 

Q. Did anybody suggest that you take the photographs ? 
A. I believe my father suggested it. 

Q. He is a lawyer, is he? A. Yes. 

Q. And there was a general discussion in the Lewis house¬ 
hold about that at the time before the pictures were taken? 
A. There was a general discussion of a claim for damages. 

Q. Now, you referred to this injury to your leg as a hema¬ 
toma ; if we get right down to everyday language, hematoma 
is a bruising, isn’t it? A. I would rather not get into these 
medical terms. 

Q. Well, you used that term, Mr. Lewis; I just wanted to 
know if you knew what it meant. A. I don’t know’ the tech¬ 
nical medical angle of what it means, no; all I know’ is that 
so far as bruises go this was not a superficial bruise, it set 
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up possibly an inch or an inch and a quarter, and it ^as a 
real one. 

Q. Do you think it was such a bruise that to describeit in 
the proper magnitude it would require the use of such a 
polysyllabic word to describe it? A. Yes. 


91 Q. Now, I believe your baby was born a week 
sooner than it should have been? A. Yes, a weejk or 
ten days. 

Q. And how long after the accident was it that that took 
place ? The accident took place on March 31 ? 


A. I haven’t the exact date. ! 

| 

Q. Wasn’t it approximately eight months later thatjthe 
birth took place? A. No, it wasn’t that long. 

Q. Would the 21st of November refresh your recollec¬ 
tion? A. Yes, I think it was about then. 

Q. And when was your next child born, Mr. Lewis? j A. 
It was born about a year and a half—well, it was born four 
years ago this January. 

Q. In ’36? A. January, 1936. j 

Q. So it was born some time less than two years after the 
loss of vour other child? A. That’s right. 

W J 

Q. I am sorry to have to inquire into the matter. 
92 A. That’s all right. 

Q. Now, what sports did you have in mind when 
you say Mrs. Lewis has been unable to indulge in her usijial 
sports? A. I was thinking particularly of the one sp<j>rt 
Mrs. Lewis is interested in, the one sjDort we are able to |do 
together, and that is fishing. She and I were particularly 
fond of fishing, and I used to write a fishing column whjen 
I was in newspaper work; and she has found it impossible 
to do any fishing at all, any salt water fishing in the Baly; 
she is unable to do any bass casting, or bass fishing over ahy 
long period of time because of the strain and pain in the 
shoulder. 




Q. Any other sports that you referred to as usual sports! 
A. No, at the moment I think of none except her gardening. 

Q. Unable to do her gardening! A. She is unable to do 
her gardening as she did it before. 

Q. Could you say why that is! Because she is unable to 
bend over? A. No, the shoulder is weak and gives out in 
a very short time. 

Q. I was interested, Mr. Lewis, when you testified you 
had noticed Mrs. Lewis winced when she was jerking and 
pulling your automobile around in order to get it out of an 
awkward garage; how manv times have vou noticed that? 
A. Over the past period of years, you mean? 

Q. Yes. A. I couldn’t tell you how many times, 
93 but I have noticed her in the last two weeks. 

Q. That is a pretty difficult job, is it, to pull and 
twist that car around? A. Not terrifically, no, it isn’t a 
very difficult job; we back out—the garage is on a skew at 
the end of the driveway and, therefore, you have to back 
out verv carefullv and then turn vour wheels straight. It 
is in the course of swinging it back while the car is at a 
standstill, turning the wheel. 

Q. Does that require as much strength as in the matter 
of fishing, throwing a line out? A. Fishing isn't a matter 
of throwing a line out for good fishing. 

###•*# # # 


Do you mean in casting a line out in the Bay? A. No, 
but casting, trolling, or handling a fair-sized rock fish when 
she gets it on the line. 

Q. She has tried that, has she? A. Yes, and, in fact, the 
trolling doesn’t .work at all. 

Q. And when did she try that last? A. I don’t believe 
we tried it last summer; we tried it the summer before but 
found it impossible. AYe did try considerable casting, how¬ 
ever, at our little farm down in southern Maryland last 
summer off the beach, which is fairly heavy casting, not like 
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casting on a bass rod, but two-handed casting, with two 
hands, which requires a fairly good distance of (fast, 
94 and she wasn’t successful at that. She could make] one 
or two, but after that she was unable to continue* 

Q. So that when you refer to her sports in summer you 
are referring to fishing and gardening? A. Yes; Mrs. Lowis 
used to do a small amount of g'olf, but she was never very 
serious about it. 

####### 

306 After the accident occurred did you and your ^ife 
have any quarrel or argument at the scene of the 
accident? A. Argument? Mrs. Lewis and 1 don’t quarrel 
at any time, Mr. Bress. 

******* 


307 


Q. Did you make any statement to your wife j or 
anyone at the scene of the accident at the time tjiat 
the car be turned over and that you proceed on y<j>ur 


way? A. No. Proceed on our wav in the car? 

* i 

Q. Yes. A. No, that is ridiculous; it was impossible]to 
proceed in the car. 

Q. Why was it impossible? A. The side was crushed ajnd 


the rear wheel was crushed, and it was up on its side, apd 


the windows broken. That is fantastic. 


******* 

I 

j 

By Mr. Frost: 

Q. Did you and Mrs. Lewis have any conversation abopt 
whether the car should be righted? A. Yes, I testified las 
to that the day before yesterday. I told you at that time 
of the conversation I had with Mrs. McWilliams urging the 
car be righted. Mrs. Lewis said—she insisted the car he 
left as it was until the police arrived. 

Q. When Mrs. McWilliams came down to the scene of the 
accident, were you and Mrs. Lewis discussing whether the 
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car should be righted or not? A. That wasn’t brought up 
at that time at all; the question of righting the car was 
brought up by Mrs. McWilliams after she arrived. 

Q. Was that in Mrs. Lewis’ presence? A. Yes, it was; 
I am not absolutely certain that—Yes, Mrs. Lewis 

308 was standing there; it was in her presence. 

Q. Mrs. McWilliams addressed you and you ad¬ 
dressed Mrs. Lewis? A. I didn’t address Mrs. Lewis— 
yes, I suppose I may have. I don’t remember whether Mrs. 
Lewis heard Mrs. McWilliams make the statement or 
whether—Anyhow, she seemed to be anxious to have the 
car righted and Mrs. Lewis said that she objected to that. 
My recollection was I did say to Mrs. Lewis about urging 
this car be set up or righted. 

Q. You don’t know whether you said that in the presence 
of Mrs. Lewis or not ? A. Yes, sir, she was standing there. 

Q. Then Mrs. Lewis heard this conversation? A. I imag¬ 
ine she must have. 

Q. In your direct examination you said that two ladies 
came down to the scene of the accident with Mrs. McWil¬ 
liams. Do you know who the two ladies were? A. I don’t 
know; I remember Mrs. McWilliams and two ladies were 
there. I don’t know whether the two ladies were with her 
or whether they were not; apparently one of them was. 

Q. You have a definite recollection of other ladies going- 
down there? A. T remember other ladies. There was a 
large number of people around there. As a matter of fact, 
1 suppose there must have been 25 or 30 people there at the 
time Mrs. McWilliams arrived. 

Q. You want to say now that you can’t say whether the 
two ladies came with Mrs. McWilliams or whether 

309 they were two ladies in the crowd that gathered 
there? A. Yes, sir, I don’t remember. I remember 

Mrs. McWilliams. She told us who she was. 

Q. If that is your memory, why did you tell Mr. Bress 
that Mrs. McWilliams came up with two ladies and a few 


65 


moments after that a crowd gathered. A. If that is ill the 
transcript—I don’t remember. Are those my words? j 
Q. Those are your words: Mrs. McWilliams and tw<j> la¬ 
dies came up after and in a few moments a crowd gathered. 
A. I am trying to tell you the story to the best of my recol¬ 
lection. 

Q. And I am trying to find out why your recollecjion 
differs from the day before yesterday. A. You challepge 
my recollection as to whether the two ladies came up virith 
Mrs. McWilliams or whether they did not. As to identify¬ 
ing the two ladies, the two ladies didn’t identify themselves 
to me: Mrs. McWilliams did. I imagined they were two 
ladies in the car; there were two ladies besides Airs. Mc¬ 
Williams in the crowd. i 

Q. As far as you know, they didn’t come up and approach 
you with Mrs. McWilliams? A. I don’t know anything 
about the other two ladies. 

i 

There were two other ladies. 1 assumed they were ladies 
in the car. j 

By Mr. Frost: j 

310 Q. Did you ask their names? A. No, I didn’t. | 

«•###### j 

95 Direct Examination of Alice H. Lewis 
By Mr. Bress: 

Q. Your name is Mrs. Alice II. Lewis? A. Yes, sir. I 
Q. And you are the wife of Mr. Fulton Lewis, Jr., wlfo 
preceded you on the stand? A. Yes. j 

Q. How old are you, Mrs. Lewis? A. Thirty-two. 

Q. How long have you lived in Washington? A. I wa[s 
here in school, and I have been married ten years, and jl 
was here a year before 1 married Mr. Lewis. 

Q. And you live with Mr. Lewis at 4402 Volta Place, 
Northwest? A. Yes, sir. j 

Q. And you live there with your two children? A. Ye$. 
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Q. Mrs. Lewis, directing your attention to the automobile 
accident in which you were involved on March 31,1934, may 
1 ask you had you ever to your knowledge had any prior 
injury to your shoulder? A. No. 

Q. What was your physical condition at that time? A. 
I was pregnant. 

96 Q. You were pregnant? A. Yes. 

Q. And as to your shoulder and ability to use the 
same, had you been suffering from any difficulty? A. No. 

Q. Had you ever had any difficulty in doing strenuous 
work with that shoulder? A. Since then, yes, sir. 

Q. Prior to the accident? A. No. 

Q. Now, on the date of this accident will you tell us how 
it came about that you were at the intersection of Fifteenth 
and Eye Streets driving the car in the direction in which 
you were driving? A. Mr. Lewis was going in to mail 
manuscripts and I was driving; I usually drove anyway, 
because lie doesn’t like driving in traffic, and I drive all 
day, and I just naturally took the keys and drove. 

Q. How long have you been driving? A. About seven¬ 
teen years. 

Q. Have you ever had any difficulty in driving? A. No, 
I have no record at all. 

Q. Just explain in your own words what happened ap¬ 
proaching this intersection. A. I came up as far as the cor¬ 
ner of the McLean house where you could see around the 
corner, and T saw a car down about as far as the alley on 
Fifteenth, and I slowed down, and it was so far down I 
realized that it was all right for me to cross, although 

97 T wasn’t on the right, and I went into the intersec¬ 
tion and was half-way across the street when I saw 

the other car was not slowing down, and was apparently 
coming fast, and so T pulled my wheel to the left, hoping 
that the other car would pull to the right to avoid my car, 
which they didn’t, and as my car was three-quarters of the 
way across the street, the front of it, we were struck. 

Q. When you first saw this car you say it was down about 
the alley; from that time did you keep your eye constantly 


67 


on the car, or did you remove your attention from it hfter 
you first saw it? A. I removed my eyes, and looked the 
other way to be sure that there were no other ears oh the 
street. 

Q. Was there any occasion for it? A. No, not until I 
1 * 0 1 in the intersection. 

Q. When you got into the intersection, and by th|at I 
mean when the front of your car crossed the west sic^c of 
Fifteenth Street, can you tell us at that time where! the 
other car was? A. Not by feet, but there was a Savarin 
restaurant, I think, next to the Liberty National Bank, (and 
the car was just about there. 

By Mr. Frost: j 

Q. What time? A. After I had crossed into the intersec¬ 
tion. 

By Mr. Bress: j 

Q. The question was, when you entered the intersection 
the other car was at that point? A. Yes. 

Q. Now, did you hear the other car blow any ho^n? 
98 A. No, there was no blowing of horns. 

Q. At the time did the other car apply its brakbs? 
A. Not then. 

Q. When did the other car apply its brakes, where wjgre 
you then? A. The seat of my car was in the middle of jfchc 
intersection. The front of the car had passed the middle 
of the street when that car entered the intersection, and 
along through here (indicating), and I did not notice that 
the car slowed down. j 

Q. Did you have occasion to observe at what speed the 
other car was going? Could you tell us? A. It was going 
fast, faster than mv car. but I couldn’t tell vou how fasti 

Q. How fast was your car going? A. I wasn’t goijng 
quite—of course, 1 heard Mr. Lewis, but I wasn’t going o\fer 
•JO. because T drive with a child in the back seat and I neber 
drive fast, and I slowed down at the intersection. 

Q. Now, did you notice the speedometer? A. No. 


i 
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Q. Now, when the other car struck your car do you know 
what part was struck? A. The back wheel of my car was 
struck. 

Q. On the other side? A. Yes. 

Q. And what happened to your car as a result of that 
impact? A. All I know is that the dirt came up in 

99 my face, and I turned off the engine because I thought 
that we must be turning over, and I don’t know just 

exactly what happened, but when we stopped the car was on 
the side. 

Q. And did some one assist you ! A. Yes, some one came 
and opened the door. 

Q. 'Where was Mr. Lewis at that time? A. He was in the 
back underneath the seat. 

Q. Did anybody assist him? A. Yes, I asked somebody 
to help him. 

Q. And when you were taken out you had to be taken out 
through the top of the car, the side that was up in the air? 
A. Yes. 

Q. After the accident did you make an inspection of 
McWilliams’ car? A. No. 

Q. Do you know where it was after the accident? A. No, 
I think it was still on Fifteenth Street, but I didn’t go over 
there. 

Q. Did there come a time when you got in the scout car? 
A. Yes. 

Q. And at that time did you have occasion to see where 
the McWilliams car was? A. It was in the street. 

Q. Where was it standing? A. I don’t remember whether 
it was on the side or in the middle. 

Q. After the accident did vou have anv conversation with 
Mrs. McWilliams? A. No. 

100 Q. Did she make any statement in your presence? 
A. Mr. Lewis told me but I didn’t hear it. 

Q. Did you do anything to prevent the movement of the 
car? A. Yes, I wouldn’t let them set the car up. 

Q. How long after the accident was it before the police 
arrived? A. I think it must have been ten minutes. 
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Q. Did they want to assist you? A. They wanted imme¬ 
diately to take me to the hospital, and 1 didn’t want ito go 
until they examined the accident, and they assured mej that 
they would be there until eight o’clock in the mornijng if 
necessary. 

Q. Were there any skid marks? A. I didn’t see any. 

##*##*# 

Q. When the police took you to the hospital did tlicyi stay 
there or go back to the scene? A. They left me at the!hos¬ 
pital. 

Q. You went to Emergency and then to Garfield Hospital, 
is that right? A. Yes. 

Q. And up to the time you left Garfield Hospital can you 
tell us your physical condition from the time o|‘ the 
101 accident until vou left Garfield? A. Mv side, iilield 
my arm down to my side because it was aching, Ijurt- 
ing, and 1 couldn’t move it, and at Garfield Hospital they 
tied it up, I mean just with a bandage, and sent me hiome 
with a sedative. 

Q. Were you in a nervous condition at that time?) A. 
Apparently I \ras. 

Q. When you got home did you have any difficulty that 
night? A. I didn’t sleep. 

Q. Did the Doctor attend you the next morning? A. Yes. 

Q. What doctor was that? A. Doctor Doughton. 

Q. Who put. you in this cast shown by these photographs? 
A. Doctor Chase. 

Q. When was that done? A. That morning Docjtor 
Doughton took me to Garfield Hospital and Doctor Chjase 
put me in the cast. 

Q. So that on the date of March 31 you were treatedj by 
Doctor Doughton and Doctor Chase? A. Yes, sir. 

Q. And had gone back to the hospital for x-rays? |A. 
Yes, sir. 

Q. How long did you stay in that brace-up cast? A. I^or 

twentv davs. 

» * 

Q. And during that entire period were you treated iby 
those doctors? A. Yes. 


j 

i 
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102 Q. What was your condition at that time with re¬ 
spect to whether or not anything had occurred with 

regard to your pregnancy? A. At that time we thought 1 
had had a miscarriage. 

Q. Had there been some evidence that made you think 
that? A. Yes, sir. 

Q. Did you thereafter determine that you had not mis¬ 
carried? A. Yes. 

Q. Tell us what experiences with regard to difficulties 
you encountered during the ensuing months following this 
accident up until the time there was delivery. A. Well, I 
had extreme nausea, and a great many times I cried for 
no reason, and I am not the type that cries very often, but 
I think the nausea was about the worst thing that I had, 
which was from my nerves; I just couldn’t retain any food. 

Q. Was that condition in which you described that you 
couldn’t hold your food a condition which continued from 
the time of this accident up until the time of this delivery? 
A. Y’es. 

Q. Xow, would you describe that a little bit more minutely 

to the jury, just give us an illustration of what difficulty 

vou had in not being able to retain food? A. Well, I ate 

three meals a dav and I was nauseated at least five times a 

* 

day, and lost weight, and my baby weighed five pounds, and 
the first one weighed nine pounds and thirteen ounces, and 
the last one weighed ten pounds five. 

103 Q. And this one weighed five? A. Five, and 1 
don't feel that 1 had very much nourishment during 

that time. 

Q. Did that inability to hold food and that feeling of 
nausea, as you have described, improve during that period? 
A. No. 

Q. What was your condition as to being able to sleep, or 
being jittery, or anything of that character? A. 1 didn’t 
sleep very much, 1 sat up most of the night, or walked the 
floor. 

Q. Do you know the amount of weight in that pregnancy 
you lost? A. No. 
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Q. And in the other two pregnancies has that condition 
maintained? A. Xo, I gained about 60 pounds. 

Now, with respect to the ability to use that arm after the 
accident and up to the time of the delivery of the child did 
you have occasion to use that arm and did you havje any 
experience in using it? A. Well, you can’t lift a baby, I 
had a child two and a half, and you can’t hold the ichild, 
I couldn’t put the diapers on her. 1 had to put the bottle 
down to adjust the nipple because I was afraid I would spill 
it, and 1 couldn’t hold a child on this side, and I always 
held the child on this side in my lap like that (indicating). 

Q. Were you able to hold the child on your right si4e be¬ 
fore the accident? A. Oh, yes. 

104 Q. Were there any of the chores around the l^ouse 
you had done around the house that vou were not 
able to do? A. 1 had always touched my fine chinal but 
after the accident I only held it with my left hand, ujnless 
1 held it with both hands. 

Q. Mrs. Lewis, what has been the nature of the difficulty 
that you experienced with your right arm and shoulder? 
A. It is a ache in dee]) in the shoulder, and it tires jvery 
easily. If I write very many letters it aches. 

Q. Where is that located, would you point it out to this 
jury? A. It is deep in there (indicating), you can touch in 
there and it will hurt, and the ache goes back intoj my 
shoulder. j 

Q. Has that condition improved in recent years? A. It 
is just about the same. 

Q. Have you noticed any improvement at all in the past 
year? A. In the summer it is better, in the winter it hurts 
just about as much as it always did; warm weather seems 
to help it. 

Q. Have you observed any difference in the strength of 
your two hands? A. Yes, I don’t have as much strength in 
mv right hand as I do in mv left. 

Q. Did you formerly, prior to the accident, have strength 
in that hand? A. Yes, sir. 

• ###•## 

i 

1 

j 
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Q. Yes, lias there been any change from the con¬ 
dition you described? A. Not in the last four years. 

By the Court: 

Q. Are you naturally right-handed or left-handed? A. I 
was naturallv left-handed as a child, and niv father refused 
to allow me to use it as a child; he had been left-handed 
and broken it, and he thought 1 shouldn’t use my left hand 
as a child. 

*«-»«*## 

Q. About the condition of your nervousness, immediately 
after the delivery of this child, would vou tell us what vour 
reaction was, what pain and suffering and what nausea you 
suffered at that time? A. Well, we had always wanted a 
son, and it was a great disappointment to both of us that we 
lost that bov; and 1 was raised in a familv of four girls and 
felt I might never be able to have another bov and it worried 
me a great deal having lost the boy that 1 had so hoped to 
have. 

Q. Did your nervous condition improve there- 
106 after ? A. Yes, I think it was better. 

Q. Did vou take anv course of infra-red baking in 
your shoulder? A. Yes. 

Q. And who gave you that ? A. Doctor Chase. 

Q. And did you at the request of the defendant in this 
case go to Doctor John Talbot for the purpose of being ex¬ 
amined on behalf of the defendant ? A. Yes, sir. 

Q. And diil you go for such examination within a month 
after this accident? A. Yes. 

Q. And did you go again a month ago? A. Yes. 

Q. And about the condition of your right collar bone, did 
vou have anv difficulty with that after the accident? A. 

v • m 

1 had pain right in there in the collar bone (indicating). 

Q. I don't think you have told the jury as to whether or 
not there was any bruising on that whole area. A. The 
doctor told me that there was a green-stick fracture of the 
collar bone right here (indicating). 
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Q. Was that a painful condition? A. Yes; I didn’t!know 
the shoulders had been injured then: I thought it wai that 
collar bone. Doctor Talbot told me it was injured. | 

Q. Was the back strapped up in connection! with 
107 the injury? A. The strapping went all around. 

Q. There was no separate strapping, separate— 
A. (Interposing) No, that was just for the arm and-!— 

Q. (Interposing) The only question at present I want 
to ask you, I will ask you to indicate or explain briefly to 
the jury what activities you cannot perform. A. Wejhave 
a farm in southern Maryland which we are trying to plear 
ourselves, and I can’t try to saw wood or trim a trep the 
way I did, and dig in the garden the way I did, which I 
hoped to do in southern Maryland as well as here; aijd in 
fishing, in reeling is where the pain is. I 

Q. Where is the pain? A. Right in here (indicatingj). 

Q. Is that the same condition you described? A. YPs. 

#*•#**## 

111 Q. There is just one question: There was sjome 
question raised yesterday about your servants!. 1 

don’t believe I asked you about that on your examinatjion. 
A. No. I 

Q. Prior to this accident did you have any domestic help 
at home? A. I had one maid. 1 

Q. And after the accident ? A. And after the accident I 
hired a second maid, about a month afterward. Immediately 
after that, my mother’s maid came over there because 1 
found I couldn’t take care of my child, so I hired anot|hcr 
maid, and 1 have had two since then. j 

Q. You have had two since then ? A. Yes, sir. 

Q. During the month following the accident, before the 
extra maid was employed, did you require any further as¬ 
sistance in taking care of the household? A. o, 

112 because I had my mother’s maid come over, and jny 

maid did it. ! 

Q. And during that period before you had the extra majid, 
did you do any of the housework? A. I took complete 
charge of the housework. j 
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Q. This extra maid was employed. How much did you 
pay her? A. Eight dollars a week. 

Cross-examination 

By Mr. Frost: 

Q. Mrs. Lewis, you said yesterday at the time of the acci¬ 
dent you were pregnant. Did you know that that condition 
existed at the time? A. Yes, sir, I did know. 

Q. How long had that condition existed? A. I was six 
weeks pregnant. 

Q. Six weeks? A. Yes. 

Q. Had the doctor told you? A. No; I hadn’t consulted 
any doctor. 

Q. This trip that started that night and ended in the 
accident was for the purpose of taking this manuscript of 
Mr. Lewis’ down to the post office? A. Yes. 

Q. That was the sole purpose of the trip? A. That was 
the only purpose. 

Q. And he had requested you to drive down? A. No, he 
didn’t. I drove him down because he had to get out, 
113 and it made it a little easier for him. 

Q. But he asked you to go down ? A. Oh, yes. 

Q. And you said you were approaching Fifteenth Street, 
and got to a point where you could see down Fifteenth 
across the corner of the McLean House, and you saw this 
other automobile down about the alley? A. Yes, sir. 

Q. Was it north of the alley or south of the allev? A. 
North. 

Q. How far north of the alley would you say it was? A. I 
think it had just passed the alley. 

Q. And how far west of the curb line of Fifteenth Street 
was the front part of your automobile, approximately, at 
the time you first saw the approach of the other car? A. 
The front of my car was past the McLean House, or the 
corner; I don’t know the number of feet, because I had to 
see around that building. 

Q. Just assuming this is the imaginary curb line of Fif¬ 
teenth Street on the west, approximately how far back of 
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that was vour car when vou first saw the McWilliams car 

V % 

down the street? A. 1 would say between where the jnark 
is now on there and the next little figures. I can’t say where 
they are. 

Q. You heard Mr. Lewis say yesterday it was approxi¬ 
mately forty or fifty feet? A. Yes. 

Q. Would that be approximately correct? A. I have no 
idea as to that. i 

114 Q. I show you the mark on the blackboard here. 

Would that be approximately where it was? | 

i 

******* I 

If the McLean House was back where that mark is, that 
would be where my car was. 

i 

Bv Mr. Frost: i 

Q. Well, put it this way: It was as far back—it was ht a 
point where you first could see—A. (Interposing) Arohnd 
the corner. j 

Q. Around the corner and down to that alley? A. Yes, 
sir, and the McLean House—there was a yard, and a side¬ 
walk before the house. j 

Q. Now, you said yesterday when you first looked and 
saw that car you realized it was all right and safe for me, 
meaning you, to cross, although I wasn’t on the right. What 
did vou mean bv saving vou knew vou weren’t on the right? 
A. The traffic regulations, as I understood, was this, that 
the car on the right had the right-of-way if the car \|as 
ready to enter the intersection. j 

Q. And you had that in mind when you looked? A. Yies. 

Q. What did you do at that moment ? A. I slowed dojvn 
and saw the car was so far away it was all right for melto 
go into the intersection, and I went ahead. 

Q. Your first impulse was to slow down? A. Yes, 

115 sir, because I wanted to be sure that the car was fjar 
enough away. 

Q. Did you apply the brakes? A. No. 

Q. Just took your foot off the accelerator? A. Yes, just 
took my foot off the accelerator. j 


I 

i 
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Q. Now, when you came up to that point how fast w’ere 
you operating your car? A. I wasn't going over twenty; 
I don't know exactly how fast. 

Q. You are certain you weren’t going faster than that? 
A. No; I was going very slowly. 

Q. Do you think you may have been going as slow as 
eighteen ? 

******* 

Q. But you knew she was not on the back seat that night? 
A. No, sir; but you can’t break a habit in a moment. 

By the Court: 

Q. And you drove your car as if she was in the back seat ? 
A. l T es, sir, I did. 

Bv Mr. Frost: 

* 

Q. When you reached a point around the McLean 
116 House and slowed down your car, you were going 
about twenty? A. Yes. 

Q. Might you have been going eighteen, slower than eigh¬ 
teen? A. 1 might have been; I don’t know. I didn’t look 
at the speedometer, so I don’t know for certain. 

Q. How slow did you get your car down to? A. Slower 
than I was going; enough slower so that I knew I was slow¬ 
ing down, but I don’t know any speed. 

Q. Mr. Lewis said you slowed down to twelve or four¬ 
teen, didn’t he? A. Yes, sir, but I can’t judge speed, but— 
Q. (Interposing) How long have you driven a car, Mrs. 
Lewis? A. Seventeen years. 

Q. Can you give us your best judgment in view of that 
experience as to how much slower you were going in the 
car? A. I suppose I could make a guess. 

#***### 

Q. Well, you didn't put your foot on the accelerator any 
more, did vou? A. When I started to go into the inter- 

7 w O 

section. 

Q. Then from a point back where you first saw this other 
car up to the time you entered the intersection, you had 
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your foot off the accelerator? A. I took my foot! off, 

117 pulled it up, yes. 

Q. Now, do I understand when you got into} the 
intersection you accelerated your car? A. I put my foot 
down on the accelerator very slowly, but it didn’t go very 
much faster through the street. 

Q. I just wanted to get this straight; at this pointj we 
have indicated, but not definitely established, but just ;for 
the purpose of this question, pointing to this (indicating), 
from the west curb of Fifteenth Street your car was accel¬ 
erated? A. Yes. 

Q. And from the time it entered the intersection to jthe 
time of impact it was under acceleration. A. A very, vjery 
small amount, yes. j 

Q. Now, from the time that vou first looked and saw the 
car down at the alley, at that moment you said yesterday 
you realized it was all right to cross, even though you kn|ew 
you weren’t on the right; is that true? A. Yes, it vkis 
perfectly safe. 

Q. If you knew and determined at that moment thatj it 
was all right to cross, why did you accelerate instead jof 
decelerate? A. I decelerated until I got to the west cuirb 
of Fifteenth Street to see the distance down there. 

Q. In other words, all this time you were decelerating vpu 
were looking to judge as to the distance of the other car? 
A. Yes. | 

Q. And all the time judging the possibility pf 

118 whether the other car would be there? A. No, not ht 
that time, not up there on the other side of the street. 

I had looked at it— 

####### i 

Q. I am trying to find out, Mrs. Lewis, why, you having 
advised us that you looked at the first point you saw this 
other car, exercised your judgment at that point, that you 
would reach the intersection and face across ahead of this 
other car, which, incidentally, you said was speeding at !a 
higher rate of speed than your car was going, why, in thb 
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light of that judgment, when you knew this other ear "was 
on your right and, under certain circumstances, had the 
right of way, why you decelerated your car and slowed it 
down. 

******* 

I always do. 

By Mr. Frost: 

Q. If you had kept your speed of twenty miles an hour, 
you would have cleared ahead of this other car, wouldn’t 
you? A. I would have cleared ahead anyway if the other 
car had slowed down. 

Q. No; but I ask you if you hadn’t taken your foot off the 
accelerator for those forty or fifty feet, whatever it was, if 
you wouldn’t have safely and easily have passed in front of 
this other car ? A. That I don’t know. 

Mr. Bress: Object to the question, if the Court please. 

####### 

119 Q. You claim it was only the extreme rear of your 
car that was hit, don’t you? A. It was the rear wheel. 

Q. So it was a very narrow margin that caused the acci¬ 
dent? A. Then I would have to judge speeds and how many 
feet my car could go, and I don’t know that. 

Q. Now, when you said to the Court and jury yesterday, 
in response to Mr. Bress’ question, that at the moment you 
looked down Fifteenth Street and realized it was all right 
for you to cross, other than your judgment as to the speed 
of that other car, that as to the distance awav it wasn’t 
necessary, was it? A. I don’t think it was. 

Q. Well, you said you thought, or you realized, that it 
was all right for you to cross, judging the distance where 
your car was, and your speed, and all the circumstances? 
A. I naturally supposed the other car, after I was in the 
intersection, would slow down. 

Q. So when you were forty or fifty feet back, whatever 
the distance was, your judgment was that you were going to 
reach the intersection first— A. (Interposing) Well— 
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Q. (Interposing) Wait a minute. And if you reached 
the intersection first, the other car would slow down; is that 
right? A. If I was in the intersection and two-thirds 

120 of the way across the intersection, I naturally ^up- 
posed the other car would slow T dowm and let me cross. 

Q. Yes, but you have told us—and this is a right serijous 
proceeding—that when you looked and saw this other jcar 
you realized that you could cross even though you didn’t 
have the right of way? 

Mr. Bress: Object. This witness hasn’t stated that she 
had the right of way. 

The Court: She has testified. 

The Witness: That is, if the other car would have the 
right of way. 

The Court: She said that was the reason she sloped 
down, and that is what I understood her to say. 

The Witness: I slowed down from the force of habit, j 

*###### j 

i 

121 Mr. Frost: Can you answer? 

The Witness: I didn’t realize that I didn’t hakre 
the right of way, because when I entered the intersection 
the other car wasn’t at the cross-walk. 

i 

#####** 

i 

122 Q. Mrs. Lew’is, you have told us when you got to 
the point where you could look around the McLean 

House, you told us yesterday that although you—I—I aim 
quoting—wasn’t on the right, I realized it was all right f<j)r 
me to cross. Now, what I am asking you is that in order to 
exercise your judgment at that time when you "were ba<tk 
west of the intersection you had judged the speed of this 
other car, your own speed, and the relative distances in 
order to realize that it was safe for you to cross, had yoju 
not? A. I had to know* that I could cross, yes. 

Q. But I am asking you if it isn’t a fact that you either 
misjudged your own speed, or the speed of the other car, dr 
distances, because you didn’t have time to cross safely!? 
A. I don’t think I misjudged, because you naturally expedt 




80 


when you are in the intersection that the other car will slow 
down. If another car beat me to an intersection, even though 
I am coming at a fast speed, I slow down and let them cross, 
but I didn’t expect to cross the entire street. If the car had 
slowed down, I could have crossed; if the car had 

123 slowed down, I could have cleared the crossing. 

Q. But I am taking you back before you got to the 
intersection, Mrs. Lewis, and asking you the basis of your 
judgment at the time you w^ere forty or fifty feet back. A. 
It was that I could get across. 

Q. It was that you could get across? A. At least two- 
thirds across the street, but I had a perfect right to go into 
the street and start across. 

Q. All right. Assume you were back there, let’s assume 
Mr. Lewis is right, forty or fifty feet. You decided then, 
not some other time, you decided then you could cross in 
safety? A. I slowed down until I got to the cross-walk, 
and then when I got to the cross-walk I thought I could get 
across safely. 

Q. I am probably deficient in the use of the English lan¬ 
guage, Mrs. Lewis, but let’s see if I can make myself clear. 
When we assume Mr. Lewis was right about it being forty 
or fifty feet back—I am not trying to draw you out—but 
you said when you were back of the McLean House you real¬ 
ized it was safe to cross. Now, without going any further 
up the street, I am asking you what factors made you real¬ 
ize it was safe to cross even though you were approaching 
from the left and the other car was approaching from the 
right? A. That car was far, far back on Fifteenth Street. 

#*#*#•• 

124 Q. What is that? A. I am answering. I was so 
much closer that I could go safely across. 

Q. Did you take into consideration the speed of the other 
car? A. I didn’t take into consideration the fact that I was 
going twenty miles an hour and that the other car w’as going 
forty or fifty miles an hour, but that it was at a much 
shorter distance and that I could clear. 
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Q. You said yesterday that this other car was going, or 
traveling, faster than your car, did you not? A. Yes, iir, I 
said it was going faster than my car. I 

Q. And did it occur to you that it might be a close propo¬ 
sition for you to reach it first? A. It did not. 

Q. Did it occur to you that it was safe for you to decel¬ 
erate your car for that distance, whatever it was? A- It 
was, very definite. 

Q. And the first time you found it necessary to do any¬ 
thing again was after you had gotten into the intersection? 
A. Yes, sir, after the front of my car had passed the injter- 
section. 

Q. You didn’t do anything again with respect to the s^eed 
of your car until after the front of your car had reacjhed 
the center of the intersection? A. You mean at the tinjie I 
put my foot on the accelerator? j 

i 

******* 

125 A. I put my foot on the accelerator as I started 
into the intersection, as I always do. 

******* | 

Q. I am asking you what was the first thing you did wjith 

respect to the operation of your automobile after you 
your foot off ? A. I put my foot back on the accelerator 
started across the street. 

Q. At what point ? A. At the cross-walk. 

Q. When the front of your car reached the cross-walk? 
A. Yes; I couldn’t coast across the street. 

Q. At that time where was the other car? A. At that 
time—at the time I entered the intersection, crossing tljtis 
cross-walk, the other car was somewhere around the Bava¬ 
rian Restaurant. 

Q. The Liberty National Bank is on the corner, is it nojt ? 
A. Yes. * I 

Q. And the Barbarian Restaurant you speak of would be 
the next building? 
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The Witness: I am not sure whether it was the 

126 next building or the third building. I know it and 
have seen it. 

##*♦### 

Q. But it was either the second or third building ? A. 
Back, yes. 

Q. Did you identify the particular building? A. The 
scene w’as lighted in there. 

Q. I wdll tell you: suppose you take some landmark in 
this room. A. I don’t think I can do that. 

Q. Do you mean you can’t give us any opinion? A. I 
have tried very hard at other times to judge distances and 
I am always away off, and I really couldn’t; outside and in¬ 
side are so different to me. 

Q. Let’s just start at a point perhaps we can help you. 
When you got to a point in the intersection where you de¬ 
cided to accelerate again, the other car had not entered into 
the intersection? A. No; it was quite a ways back. 

Q. It was quite a ways back? A. Yes. 

Q. And you are sure it was as far back as the second 
building on the southeast corner? A. Yes. 

Q. It might have been as far back as the third building? 
A. Yes, sir. 

Q. And that is the time you started to step up the accel¬ 
eration ? A. I had already started; I was in the street. 

Q. When you accelerated your car what was the 

127 purpose of that? A. Just to go on normally down to 
the post office. 

Q. It wasn’t because you had any apprehension of the 
collision? A. No, it certainly wasn’t. 

Q. Now, you stated that you had judged the oncoming 
car there and watched its speed, and you were never appre¬ 
hensive about the speed or operation of that car at any 
time— A. (Interposing) Until after I got across the 
middle of the street. 

Q. Until after you got across the middle? A. No. 

Q. But the front of your car had gotten across the middle 
then? A. Yes. 
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Q. What were you doing; were you looking straight or 
backward over your shoulder? A. It vras dark an<} the 
lights of the car you could see. 

Q. The car had lights on it? A. Yes. 

Q. And the driver’s place in your car was on the left,; was 
it not? A. Yes, sir. 

Q. So really you were never apprehensive about an acci¬ 
dent until just as the accident occurred? A. That’s right. 

Q. You didn’t hear Mr. Lewis call out, or exclaim?| A. 
Thereafter we were hit so soon that there was nothing jthat 
could be done. 

128 Q. At no point did you hear Mr. Lewis call ouf, or 
exclaim that this car was coming fast? A. Mr. L^wis 
didn’t say anything until then. 

Q. How much of the time, would you say, from the tjime 
you first saw it to the time that it was striking you did |vou 
have this car under observation? A. I saw it first; I ^up- 
pose I looked at it twice before it came into where I kbew 
we were going to be hit, and I pulled my car to the rightl 

Q. That is twice after you saw it originally? A. I 
glanced at it; I paid very little attention to it. It was jtoo 
far; I knew the car was far down, so I might say I was shfe 
in trying to jump ahead of it. 

Q. Is this true: that you practically ignored that Car 
until right at the moment of the accident? A. No more 
than I ignore any other car; I don’t keep my eyes glued|on 
it. I knew it was there and knew where it was progressing, 
but I didn’t keep my eyes on that car. 

Q. You glanced at it twice; does that include your origi¬ 
nal glance, or do you think you glanced at it after that? A. 
I don’t know; I knew the car was there, and you could see 
the lights and know it was there without keeping your ejfes 
entirely on the car, but there were two other corners I hbd 
to see. i 

Q. I want you to make one mark on the board for njie, 
Mrs. Lewds; I want you to put an X-mark where vou te- 
member the front of your car was when you saw that tjie 
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other car was down by the Bavarian Restaurant. A. 

129 Bavarian? 

Q. Yes. A. Well, I had entered the intersection. 

Q. I just want to mark where the front of your car was 
at that moment. A. That is the cross-walk (indicating) ? 

Q. That is the imaginary cross-walk. 

The front of my car had entered into the intersection. 

*#••#*# 

Q. May I put a little mark around that so we will know 
that is your mark (indicating on blackboard)? A. All 
right; but I am off on my feet. 

Q. Now, then, at the point where we have the cross-mark 
and the circle indicating the point of your car as the other 
car was coming down the street, you weren’t apprehensive 
about an accident? A. No. 

Q. Did you look at the other car at that point, or about 
at that point? A. Yes, sir, I saw the car was down about 
at the Bavarian Restaurant, but I had entered then. 

Q. How fast was the other car going? A. I don’t know; 
I can’t judge speed. 

Q. It wasn’t going at an alarming rate of speed? A. No, 
it wasn’t. 

Q. Nothing about it to alarm you? A. Not there, 

130 no. 

Q. Mr. Bress asked you did you hear the other 
car blow any horn. Did you blow any horn? A. No. 

Q. Mr. Bress asked you some questions about the other 
car applying the brakes. Did you yourself at any time know 
personally that the other car had applied its brakes? A. 
Just when I heard the noise after the other car had come 
into the intersection. 

Q. Was that at the point where the front of your car had 
already passed— A. (Interposing) No; my car—the 
front of my car was almost to the other cross-walk across 
the street. 

Q. And that was the first time you heard any noise of 
brakes? A. Yes. 
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Q. The front of your car was practically through tlie 
intersection? A. Yes; it was between the middle and the— 
we were struck when the front of my car was about even 
with the sidewalk on the other side of the street, so it was 
between the middle and there. It was just a very few sec¬ 
onds before. j 

Q. And that was the time you heard brakes? A\ Yes. 

Q. That must have been almost at the time of the injipact, 
was it? A. It was just before. 

Q. Did you have some discussion with your husband 
after he and you had gotten out of the car as to what 

131 you were going to do with the car while you ’were 
standing there in the street? A. I didn’t allo\v the 

car to be straightened up. We didn’t discuss—I asked the 
first person who came to call Hill and Tibbitts to take it off 
the street before we were taken to the hospital. 

Q. I am referring to the conversation you and your hus¬ 
band had in the street when he wanted to right thej car. 
A. He told me, as he put it, “The lady wants thd ( car 
straightened up.” He had been talking to someone on his 
right and I was on his left, and I said, “The car canjt be 
straightened up until the police have seen it.” 

Q. But you and he had some words about it? A. Th&t is 
all. I didn’t want it straightened up. 

Q. Didn’t you have some conversation about his wanjting 
it straightened up? A. He was slightly dazed then jand 
just repeated what had been said to him, and I just said! the 
car couldn’t be straightened up. 

Q. It wasn’t in the nature of a quarrel, was it? A. iOli, 
no. 

Q. Now, it is your testimony—Strike that. 

Does your memory of distance, or knowledge of distance, 
enable you to say approximately how far down the street 
your car was when you came to a stop? A. I know there! by 
another mark, it was a lamp-post and a hamburger staiid. 

Q. Is that the one that is called the White Tower? |A. 
It is a white front; I don’t know what the namej of 

132 it is. There is a lamp-post and stand there rather 

near to each other. i 
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Q. Where was this car in relation to that lamp-post? A. 
It was nearer to the Fourteenth Street side. 

Q. It had just passed the lamp-post? A. Yes. 

Q. And that is almost mid-way of the block, isn’t it? A. 
I don’t think it is quite that far. 

Q. With respect to the bumper of the McWilliams car, 
did you see that around or near your car? A. It was 
through the back fender, the back part of the fender. 

Q. Did someone take it back to the McWilliams car? A. 
That I don’t know. 

Q. Did you go back to the scene of the accident at all? 
A. Well, I passed there after—Do you mean a short time 
after that? 

Q. Yes, sir, a short time after that. A. No, I did not. 

Q. You didn’t walk back up the street? A. I walked up 
to the corner and got into the police car. 

Q. Had the McWilliams car been moved at that time at 
all; do you know? A. The police car was in the middle of 
the street, so I am sure the other car must have been moved 
to the side. 

Q. The police car was in the center of the street, so you 
are sure the other car must have been moved? A. The 
other car wasn’t there. 

133 Q. Mr. Bress yesterday was talking about the casts 
on your body. Did you at any time have a plaster 
cast? A. No; it was adhesive, adhesive form of bandage. 

Q. In other words, your right arm and chest were ban¬ 
daged up? A. Bandaged with adhesive. 

Q. You didn’t have a cast on? A. No. 

Q. You have been down to this Eastern Shore, Eastern 
Farms— A. (Interposing) Southern Maryland. 

Q. Southern Maryland Farms that you and Mr. Lewis 
own? A. Yes, sir. 

Q. A good deal? A. Yes. 

Q. You have taken some part in the clearing operation on 
that place, haven’t you? A. I have done some, yes. 

Q. Didn't you very recently go up by yourself and burn 
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and clear a couple of acres down there ? A. I burned over 
the point. 

Q. You burned over the point? A. Yes. 

Q. You did that by yourself? A. Well, I had some peo¬ 
ple with me; not my husband. j 

Q. But you have worked around the place down t|hcre? 
A. Oh, yes, I have worked around there. 

Q. When you said that you used your left hand to Randle 
your fine China, you didn’t mean, now, to infer that 

134 you weren’t strong enough in your right hand t(j> hold 
your China? A. It is just that I don’t trust mjyself. 

Q. It is just your apprehension? A. I am afraid I: may 
drop it. 

Q. It is just your apprehension? A. It is a weakness in 
that hand; it is a lack of judgment. i 

Q. Oh, I see. You didn’t mean to say you are not; able 
to hold a tea-cup? A. Oh, no; I could hold it, but I wouldn’t 
hold anyone else’s fine China in my right hand, for any¬ 
thing. 

Q. It is just mental? A. Oh, no; it isn’t mental. It is 
physical. i 

Q. Then you didn’t mean to say you wouldn’t be ab|e to 
hold it in your right hand? A. Oh, not be able, but j if I 
hold a paper in my right hand I can hold it a certain lejigth 
of time, and then I am lame there. 

Q. Now, the Court asked you a question as to whether 
you were naturally right- or left-handed, and you said you 
were naturally left-handed? A. Yes, sir, but my father jhad 
made me use my right hand entirely. 

Q. That natural tendency to left-handedness still exists, 
doesn’t it? A. I have always used my right hand fot so 
long I could use either one? i 

Q. Ambidextrous? A. Yes, but not so much now 

135 because I have gone back to the left. 

Q. So you use either of them depending on ljiow 
your right arm is? A. Depending on the condition of jthe 
right arm. 



S8 


Q. Do you use your left or right in these operations 
clown on the farm? A. The left arm. I use the right for 
judgment a little, but I use the left arm most of the time. 

Q. You use the right arm for what? A. To hold on; if 
I am sawing a limb I can hold on to two or three all right, 
but not after the first two. I can saw or hold, and then I 
have to stop. I can’t do as much as I did. 

Q. Are there any other operations of that kind where 
you have to switch around? How about this burning op¬ 
eration? A. The burning operation is very simple. All you 
have to do is to strike a match. 

Q. You didn’t have to do anything else? A. Oh, I raked, 
used a rake to smother the flames, and the bucket, but that 
wasn’t very serious. 

Q. Did you use your right or left hand? A. Left. 

Q. And what other pursuits have you given up? A. I 
have almost entirely abandoned fishing, which was the 
principal reason for buying it. 

Q. How much of a place is it? A. Seventy-five acres. 

Q. How much of it is cleared, has been cleared by 
136 you and your husband? A. I don’t know; we have 
one little patch of woods. We have taken out some of 
the branches; that is all. 

Q. You and he do most of it ? A. Oh, no; we have friends 
that go down with us. 

Q. But 1 take it you have participated in most of the 
sawing? A. Yes, sir. 

Q. What kind of a saw do you use? Is it just a cross-cut 
saw? A. I wouldn’t know. Mr. Lewis has about eight of 
them down there. I wouldn’t know what kind of a saw. 

Q. What doctor did you have, Mrs. Lewis, at the time 
of the birth of your child? A. Doctor Titus, Elliott W. 
Titus. 

Q. Did you discuss with Doctor Titus the nature of it— 
not the nature, but the cause of the death of your infant? 
A. I don’t know that I discussed that with him. 

Q. Didn’t you discuss with him the question of whether 
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or not he would testify and say in court that the infanjt died 
because of this accident? A. Doctor Titus said befor^ then 
that my nervous condition was such that he had to force 
labor; that was the discussion there. 

Q. Did you ask him, however, if the whole trouble hasn’t 
because of this accident, and if he wouldn’t testify forjyou? 
A. I asked him if the nervous condition had caused it. 

Q. And what was his reply ? A. My understanding! of it 
was that the nervous condition was responsible. I 
137 couldn’t quote his words, but that was the discussion, 

which had forced him—had forced him to force labor. 

1 

Q. Have you Doctor Titus here? 

Mr. Bress: How does she know’? We have a number of 
doctors. i 

The Court: She is the plaintiff. If she doesn’t know, 
who would? 

Mr. Bress: If you are going into hearsay— 

By Mr. Frost: i 

Q. (Interposing) Do you object to our calling Dpctor 
Titus, if you wouldn’t object on the ground that it was priv¬ 
ileged? A. I don’t know w T hat he will testify. 

Mr. Bress: We are going to call Doctor Titus, ^fou 
might as well, as we will go into the other doctors, including 
Doctor Turner. ! 

The Witness: I think Doctor Turner should be called if 
Doctor Titus is. 

By Mr. Frost: 

Q. Can you give us the exact date—if you can’t, just jsay 
so. I don’t want to prolong this—of the birth of your child? 
A. The 21st of November. j 

Q. Twenty-first of November? A. Yes; I went into the 
hospital the 19th. 

Q. That was at Columbia Hospital? A. Yes. 

• *•*••* ! 


I 
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138 Redirect Examination 
By Mr. Bress: 

Q. Mrs. Lewis, just one question: These activities which 
Mr. Frost refers to, that you can’t cut down trees any 
more, were you engaged in these sawing activities, did you 
do any of that four or five years ago, after this accident, or 
when did you resume that? That is my question. A. We 
bought the farm three years ago and that is when I started 
trying to clear it. I didn’t cut down any trees before then. 

Q. Did you do any activity like that within the first 
couple of years after this occurrence? A. No. 

Q. With respect to the Bavarian Restaurant to which you 
refer, do you know whether or not the sidewalk on the south 
side of I Street, from the sidewalk to the bank, how much 
distance that is, or whether it is a wide or narrow sidewalk? 
A. I think it is a wide sidewalk. 

Q. And from that bank down to the next building do you 
know how much distance that is? A. No, I don’t know how 
much distance. 

Q. And your reference to the position of the other car 
at or about the Bavarian Restaurant would be opposite the 
restaurant when you were at or about the point indicated by 
the X? A. Yes. 

• *•*•** 

109 Direct Examination of Joseph T. Roddy 

By Mr. Bress: 

Q. State your name. A. Joseph T. Roddy. 

Q. You are employed by what branch of the District of 
Columbia Government? A. Metropolitan Police Depart¬ 
ment, District of Columbia. 

Q. Pursuant to subpoena served on you, or on that De¬ 
partment, have you produced any record of that Depart¬ 
ment? A. I have. 

110 Q. W r ill you show us what that record is? 
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(The witness produced paper.) i 

i 

Mr. Bress: May we have this marked Plaintiffs' Ex¬ 
hibit No. 1 for identification? j 

(Thereupon the document in question was marked 
“Plaintiffs’ Exhibit No. 1 for identification, 4/16/40, 

R. E. M.”) ! 

I 

By Mr. Bress: j 

i 

Q. Is this your subpoena? A. Yes, sir. 

Q. You were subpoened to produce from your records 
the record concerning an accident at Fifteenth and I Street 
on March 31, 1934, at 12:30 o’clock a. m., between; the 
Ford operated by Mrs. Lewis and the Reo operated by Mrs. 
McWilliams. Is that this record (indicating)? A. Yei 
Q. And is that an official record? A. That is an of$cial 
record of the District of Columbia. 

Q. And is that record kept in the office from which jyou 
got it? A. Yes, sir. j 

Q. Is this record under your control and supervision?! A. 
It is. | 

Mr. Frost: There is no question as to the authenticity 
of the record. There may be a question as to the material¬ 
ity. j 

Mr. Bress: That is, the witness has identified it. 

No further questions. j 

####### 

i 

171 Direct Examination of Claude H. Richardson I 

i 

I 

Bv Mr. Bress: 

w I 

Q. What is your full name? A. Claude H. Richardson. 
Q. And you are a member of the Metropolitan Police 
Force of the District of Columbia? A. Yes, sir. 

Q. And have been a member of that force for a number 
of years? A. Yes. 
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Q. You were connected with the First Precinct of the 
District Police Department on March 31, 1934? A. Yes. 

Q. In what capacity were you employed by that depart¬ 
ment ? A. Well, I was what they call the emergency 

172 man that went out and took reports of accidents, and 
investigated them, took reports of fires, and any in¬ 
cidentals that came up. 

Q. Were you on the force the morning of March 31, 1934, 
assigned to duty in a scout car? A. It was the emergency 
car; it was a car used in conjunction with the scout car at 
that time. 

Q. Was there any other officer of the precinct assigned 
with you at that time in the emergency car? A. No. 

Q. Did you have a call on the early morning of March 
31,1934, concerning an accident that occurred at the corner 
of Fifteenth and Eye, Northwest, in which a car owned by 
one Lewis, and one by McWilliams were involved? A. Yes. 

Q. Did you go to the scene of the accident? A. Yes, sir. 

Q. About what time, according to your record, did you 
get to the scene? A. About 12:30 a. m. 

Q. And who went with you to the scene of the accident? 
A. I went bv myself. 

Q. Did any other officer meet you at the scene, or ac¬ 
company you? A. There were two other officers who got 
there before I did. 

Q. And were all the people who were involved in the 
accident still at the scene when you got there? A. No; 
some of them had gone to the hospital. 

Q. Was the car, the Ford automobile on Eye 

173 Street on its wheels or on the side when you got 
there? A. The Ford was turned over; I don’t re¬ 
member whether it was on the side. It was turned over, 
anyway. 

Q. Were other police officers there at the time? A. I 
don’t believe there were right then at first. 

Q. Did you see any of the persons involved in the acci¬ 
dent at that time and get their names and addresses? A. 
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Yes, sir, I did get Mrs. McWilliams’ name, Naomi j Mc¬ 
Williams. 

Q. You talked with her at the scene of the accident? A. 
I got the necessary information, permit, and so forthj 

Q. And where did you get the information from ! Mr. 
Fulton Lewis or his wife? A. I don’t remember whether 
the other officer got that; I think probably the other officer 
got that and turned it over to me. 

Q. Did you go with Mr. and Mrs. Lewis to Emerg 
Hospital? A. No, sir. 

Q. Do you know* whether they had left for the hospital 
while you were making your investigation? A. Theyihad 
gone to the hospital before I got to the scene of the icci- 
dent. 

Q. Before you got to the scene of the accident? A. Yes, 
sir. i 

l 

Q. Did you make an incidental report of this case? I A. 
Yes, sir. j 

Q. Did you make a traffic report? A. Yes, sirj. 
174 Q. Did you also make an additional report, 
marked Plaintiffs’ Exhibit 1 for identification 
(handing paper to witness)? A. I made this one; tHese 
both go together at the same time. 

Q. Are they required to be made by the rules of jthe 
Police Department? A. Yes, sir. 

Q. And are those reports you have before you in yjour 
handwriting? A. Yes, sir. 

Q. Plaintiffs’ Exhibit No. 1 for identification is in ybur 
handwriting? A. That’s right. 

Q. Another paper that you have here, printed form of 
the Metropolitan Police Department, purporting to be a 
report by Officer C. H. Richardson, signed C. H. Richayd- 
son, Precinct No. 1, is this report in your handwriting? 
A. Yes, sir. 

Q. And do you have your original incidental book of 
the Police Department? A. Yes. 


i 

i 
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Q. That is incidental book No. 13 of the First Precinct 
(indicating)? A. Yes, sir, it was in use at that time. 

Q. On March 31, 1934, at the top of the page, there is 
what purports to be a report signed C. H. Richardson; is 
that you ? A. Yes, sir. 

175 Q. Is that whole report in your handwriting? A. 
Yes, sir. 

Q. Now, Officer, did you make any inspection of the 
damage to the vehicles involved in this collision at the 
scene of the accident? A. Yes, sir, I looked at both cars. 

Q. What did you observe concerning the condition of the 
Ford that was turned over? A. It was upset, and it was 
damaged on the right rear part of the car, right rear side 
of the car. 

Q. And what damage did you observe to the other auto¬ 
mobile, the Reo coupe? A. That was damaged in the front 
bumper. 

Q. Did you make any observation of skid-marks at the 
scene? A. I remember seeing some skid-marks. 

Q. And did you report, as required by the rules requir¬ 
ing the filing of these reports, did you report the position 
of the cars according to the skid-marks, and on the skid¬ 
marks you found your official report, showing you Plain¬ 
tiffs’— 

Mr. Frost (interposing): Just a minute. This officer 
hasn’t stated when he got to the scene of the accident with 
respect to when it took place, or whether the cars had been 
moved when he got there, and I think those facts are neces¬ 
sary to be asked for before he can answer the question. 

Mr. Bress: I believe, if the Court please, when he got 
there the people involved were still there to give him in¬ 
formation, and he made observations of marks made 

176 by these vehicles at the scene. 

Mr. Frost: How would he know? 

The Court: This particular question is directed to his 
report, isn’t it? 

Mr. Bress: Yes. 
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The Court: The difficulty about the question, I think, 
is that under the statute it seems that the courts in this 
jurisdiction take such reports as this subject to cross- 
examination and any other factors that may weaken ]the 
value as evidence. j 

Mr. Frost: And some of the other judges have refused 
to admit it. 

The Court: The Court thinks he ought to be perfectly 
frank, but the difficulty is the wording of the statute is} in 
the Court’s opinion, unfortunate. It is perfectly obvious, 
it seems to me, that what Congress tried to do was to ob¬ 
viate the technicalities that are used to prevent legitimate 
evidence where books of original entry cannot be identitjied 
by the individual who makes the entry, something of that 
kind; maybe the individual who makes the entry motes 
away, or is dead, and that is what Congress was trying to 
do. | 

When I first took the bench I took this position, that 
that was what Congress intended to do, and I was told iby 
others that that was not the fact, and that the Court of 
Appeals should pass on it, and in the meantime I adnjiit 
these papers, as I do, with great reluctance. 

Mr. Frost: Judge Proctor just recently ruled differ¬ 
ently with me, but that has nothing to do with it. But ilo 
1 understand your Honor admits them for whlat 
177 value they may have? 

The Court: As to what— '] 

Mr. Bress (interposing): Now— 

The Court (interposing): Just a minute, Mr. Bress. ! 
Mr. Bress: I think they are admissible for what the 
jury thinks they are worth. 

The Court: They are admitted for what the jury things 
they are worth, and that is all I can say, or anybody ca|n 
say. 

Mr. Frost: All right. Now perhaps we can get barik 
to this question. 

The Court: Yes. 
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Mr. Bress: Officer, on Plaintiffs’ Exhibit No. 1 for iden¬ 
tification you indicate a diagram. Is that diagram on the 
back of that original report produced here by the Police 
Department on yesterday one which was made by you? 

The Witness: Yes, sir. 

By Mr. Bress: 

Q. Was that made after your investigation of the facts 
of the case at the scene of the accident? A. Yes, sir. 

By the Court: 

Q. Now, do you know of your own knowledge whether 
the cars were in the exact position when you got there that 
they were in immediately after the accident? A. No, sir. 

Q. Well, were the parties plaintiff and defendant there 
at that time? Was Mr. Lewis there? A. No, she wasn’t. 
Mrs. McWilliams was there. 

Q. Was Mr. Lewis there? A. No; they had gone 
178 to the hospital and didn’t come back to the scene. 

Q. You testified that the Lewis car was turned 
over. Do you remember what position it was in "when you 
saw it first? A. I was turned over lying on the curb, to the 
best of my recollection. Now, whether it was on its side 
or its top I don’t remember exactly. 

Q. Do you remember whether it was pointed at that time 
east or west ? A. I think it was pointing west. 

Q. And that is on which curb, the south curb? A. The 
north curb of Eye Street. 

The Court: The witness can continue. 

By Mr. Bress: 

Q. Did you observe the skid-marks, any fresh skid-marks 
at the scene of the accident ? A. Yes, sir, I did. 

Q. Will you come down to the board and indicate the 
position of the skid-marks which you found there? 

Mr. Frost: I object to this witness indicating any skid¬ 
marks. I don’t know what he is going to say, unless it 


I 


appears that the vehicle to which he attributes the skid¬ 
marks was in the same position when he got there as at the 
time of the accident, and that he is definitely able to-4- 

The Court (interposing): Well, of course, if there 'was 
one set of skid-marks, and only one set of skid-marks, !and 
if this car did skid, it has been testified that the brakes 
were put on already, and if there is no evidence of iany 
other car having skidded between the time of the 
179 accident and the time that the officer made the j ex¬ 
amination, the jury would have a right, without 
speculation, to assume that the skid-marks were madei by 
that one. 

Mr. Frost: But there are hundreds of cars passing 
there, sir, in the interval that elapsed, and it is conceivable 
that any number of cars could have come up there and 
turned around and skidded. 

The Court: I am not an expert, but I assume that evjery 
car that would put on the brakes would not make a skid¬ 
mark. 

Mr. Frost: We respectfully object under the state of the 
record. 

The Court: Well, proceed. 

By Mr. Frost: 

I 

Q. Did you learn from the parties involved at the scefie, 
or from your discussion with Mrs. McWilliams, the direc¬ 
tion in which both cars were going? A. Yes, sir. 

Q. And from your information, did you see any skid¬ 
marks extending from the overturned automobile into the 
intersection ? 

The Court: What overturned automobile; which one?! 

Mr. Bress: That is the Ford; that is the only one that 
was overturned. 

Mr. Frost: The Lewis car. j 

Mr. Bress: Yes, the overturned automobile. 

The Witness: Did I notice any skid-marks made by the 
overturned automobile f 
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By Mr. Bress: 

180 Q. Yes. A. Yes, sir, there were some. 

Q. And where those skid-marks started did you 
see any other skid-marks from in the direction in which the 
McWilliams automobile was going and extending to the 
point where the other began ? A. Yes, sir, I did. 

Q. Now, will you come down here and indicate on the dia¬ 
gram what you found at that time ? 

The Court: You will have to make some explanation 
of it. 

Mr. Bress: I will explain when he comes down. 

Mr. Frost: The same objection. 

The Court: You keep your eye on the explanation. 

By Mr. Bress: 

Q. I just want to point out to you, Officer, that this dia¬ 
gram does not purport to be drawn to scale as to the width 
of vehicles or width of streets. It represents an intersec¬ 
tion. For the purpose of this case we consider this is Eye 
Street going east and west, and this is Fifteenth Street, 
north up here (indicating), and we would like you—This is 
the direction going north of the Reo, the McWilliams car, 
and here is the Lewis car, the Ford, going in an easterly 
direction on Eye. Now, the Court asked you where the 
other car was that was turned over there, turned over on 
the side or on the top. Could you indicate on this diagram 
approximately where you mean by your answer that the 
car was turned over? A. I would say it was turned over 
here on this north curb of Eye Street about thirty feet east 
of the curb of Fifteenth Street (indicating). 

Q. Does that report show any measurement as to 
1S1 distance between the automobile and the east curb of 
Fifteenth Street? A. No, sir. 

Q. Just one second. I thought there was some reference 
to it. 

(Counsel examines record.) 

Mr. Bress: I think I am wrong on that. 
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By Mr. Bress: 


Q. Where was the other car, the Reo automobile, yrhen 
you got there? A. That was parked right on Fifteenth 
Street just about even with the curb line right along jhere 
(indicating). 


By Mr. Frost: 


Q. Now, may I ask just one question, so we won’t have to 
interrupt? Do you know whether that Reo car had been 
moved over there from the point of the accident before jyou 
got on the scene? A. I don’t know whether it was, or jnot. 
That is where it was when I got there. 

Q. But you don’t know whether it had been moved <iver 
there? A. No. 

Q. But it w’as up there parked? A. It was parked thRre. 

By Mr. Bress: 


Q. Now, did you see any evidence of debris in the stteet 
showing a collision had occurred there? A. Yes, there wjere 
some marks. 

Q. Now, these dotted lines are imaginary lines; they Rep¬ 
resent what would be a mid-line on Eye Street, Rnd 
1S2 this one w’ould be a mid-line of Fifteenth Street. >Jow 

indicate what marks vou found there at that timej 

* 

Mr. Frost: You started out asking about the point! of 
collision—well, all right. 

The Witness: You want to know where the point of (Col¬ 
lision was? 


By Mr. Bress: 

Q. Just tell w*hat you found. A. There were some marks 
which would indicate the point of collision was right here 
(indicating). 

Q. Will you put a mark there? We w’ill put a circle. Aind 
what marks did you find extending from that point (indicat¬ 
ing on diagram)? A. Well, there were skid-marks frim 
this point back a distance about fifteen feet. 


i 

i 



100 


Q. Fifteen feet. Now, did those skid-marks extend be- 

vond the south curb of Eve Street? A. I couldn’t remeni- 
•/ * 

ber whether they did, or not. 

Q. And your report shows marks fifteen feet long? 

Mr. Frost: Object to it on the same basis. 

By Mr. Bress: 

Q. Your report shows skid-marks made by the Reo coupe 
about fifteen feet? 

Mr. Frost: Has this document been admitted in evidence ? 

The Court: Yes. 

Mr. Bress: I offered these. 

The Court: At the same time you offered the other. 

Mr. Bress: Yes. 

Mr. Frost: Just to make it short, may it be under- 
183 stood I object to any reference to them? 

The Court: Of course, if you object to it on the 
ground that he has no right to read it, that objection would 
have to be sustained. In other words, you could insist that 
the book be simply handed to the jury. 

Mr. Frost: I don’t make that objection. 

The Court: But you object to the document itself? 

Mr. Frost: That’s right. 

The Court: Proceed. 

By Mr. Bress: 

Q. It states here, “Skid-marks on street made by Reo 
coupe about fifteen feet; none made by Ford coupe before 
accident.” 

Now, the skid-marks extended from that point down 
about fifteen feet? A. About that. 

Q. And you say none made by Ford coupe before acci¬ 
dent, carrying some sort of an implication that some may 
have been made by the Ford coupe after the accident. Is 
that what you mean? A. I mean that there was none be¬ 
fore the accident. 

Q. What did you observe about marks made by the Ford ? 
A. When we investigate an accident we usually try to find 
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out if there were marks made before the accident lejading 
up to the car, and if there were we make a note, and if not 
we make a note of it. j 

Q. What marks did you find extending from the jover- 
turned car in any direction? A. To the best cjf my 

184 recollection I believe there were marks that would 
run about five feet, and then skip a little w T aysj, and 

then two or three feet up to where it overturned. 

Q. And those marks extended from the point you 'indi¬ 
cated as the point of impact? A. Yes. 

Q. Do you have an independent recollection as to thje ex¬ 
act curve or direction that the mark made by the Ford after 
the accident took. 7 A. I don’t have an exact measure bf it. 

i 

####### 

185 Q. At the end of the morning session, Officer*,, be¬ 
fore we adjourned for lunch, I had asked you jas a 

186 last question what direction the skid marks made by 
the Ford were from the point of impact up toj the 

place where it turned over, and you answered that you! had 
no exact recollection, but that there were skid marks ?j A. 
Yes. ! 

Q. I think I framed the question as to in what manner! the 
marks swerved and you said vou couldn’t state that, or'can 
vou state? A. Yes, they went east to the point where'the 
car turned over and then thev went north. 

«/ i 

Q. Did you make any investigation of the witnessed; at 
the scene of the accident? A. I don’t know whether I!did 
or not. There was another witness with Mrs. McWilliams. 

Q. All the facts vou learned after the accident were! re- 
ported in your report ? A. Yes. 

**•••#* 

i 

i 

Cross-examination 

j 

By Mr. Frost: 

Q. Officer, what type of car was the Reo that was parked 
up north of the intersection when you got there '! A. What 
type was it? j 

I 

I 
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Q. Yes, coupe or sedan? A. Coupe. 

Q. What passenger model? A. I don’t remember. I 
can tell you from the report. 

Q. Regular three-passenger coupe? A. I am not 

187 certain, but I think so. 

Q. I think you said it was parked up on the east 
side of Fifteenth north of the intersection? A. Yes. 

Q. Did you ascertain how long before you got there to 
the scene it was that the accident had taken place? A. I 
don’t remember how long it was exactly. 

Q. It was long enough so that the parties from the over¬ 
turned Ford had left the scene and gone to the hospital? 
A. Yes, you see, the other car got there first and took the 
injured parties to the hospital, and I arrived shortly after 
that. 

Q. You stated to Mr. Bress that the damage to the Ford 
was to the right rear side of the car. Can you give us any 
more detailed description of that damage? A. No, sir, I 
couldn’t. 

Q. Do you know whether the running board was torn 
loose? A. No, sir. 

Q. Do you know whether the right rear fender was torn 
and damaged? A. The only way I could remember the 
damage was through the report that it was in the right, 
rear side of the car. 

Q. You are just relying on the report? A. That is all. 

Q. Do you have any personal memory of seeing any dam¬ 
age at all to the Reo? A. No, I do not. 

Q. Were you the officer who went away in the Reo later 
to have it checked ? Did you drive away in the Reo 

188 with Mrs. McWilliams? A. No, sir, there was— 

Q. (Interposing) Sir? A. There was a brake test 
made on the car but I didn’t make it. 

Q. You didn’t <ret into the Reo and drive it awav? A. No. 

Q. When you say skid marks you mean tire marks on the 
street? A. Yes. 

Q. And these marks you described were straight north 
and south, were thev not, the ones on Fifteenth Street? A. 
Yes. 
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Q. There wasn’t any curvature or zig-zag movement of 
those marks? A. I believe they were fairly straight! 

Q. Now, with reference to the marks you think were made 
by the Ford continuing east on Eye, will you tell us aj little 
more in detail from memory of those marks? You say they 
would make a mark and slip a little and make another mark? 
A. That is my recollection, as though the car was bouiicing. 

Q. As though the brakes had been applied in trying to 
stop it as it went east on Eye Street? A. Yes. 

Q. How far up Eye Street were those marks before there 
was, as you say, a turn north? 

Let me ask you, do you kno\v where the little w’hite house, 
hamburger place is? A. Yes. j 

189 Q. It has been testified here by Mrs. Lewis— j 

Mr. Bress (interposing): Object. You can’t icon- 
firm testimony by another witness. j 

The Court: That is true, but you are both doing it. 

Bv Mr. Frost: 

Q. Do you remember where the lamp post is in fropt of 
the little white house? A. I know’ w T here the house is bjut I 
don’t remember the post. j 

Q. Isn’t it a fact that it is in front of that post? A. It is 
niv recollection it would be about 30 feet east of the crjoss- 
walk of Fifteenth Street, and I believe the hamburger place 
is about 60 or 70 feet. 

Q. Are you sure it wasn’t up there? j 

By the Court: ! 

Q. When you say 60 or 70 feet to the hamburger place! do 
you mean 60 or 70 feet from the corner or from the place of 
the accident? A. From the corner of Fifteenth Street.! 

By Mr. Frost: 

! 

Q. And the skid marks of the Ford continued on east |Up 
Eye Street to about opposite the place where it was over¬ 
turned, and then turned in north? A. It continued on e^st 
on Eye and made a turn I thought more or less direcjtly 
toward—right opposite where the car overturned. 
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Q. Was there any car sitting in the intersection 

190 when you got there? A. No, sir. 

Q. Who helped you make the skid marks there, if 
anyone? A. I don’t remember. 

Q. Do you remember what there was in the intersection, 
if anything, to guide you in forming an opinion as to where 
the actual collision had taken place? A. No, sir. There is 
usually some kind of a mark there where the tires were 
pushed, where the car was pushed, or there may be a fender, 
I don’t remember what it was, but vou can usuallv easily 
tell where the impact took place. 

Q. But you don’t remember now what it was you saw to 
indicate where the impact took place? A. No, sir. 

Q. Officer, that is one of the busiest crossings in the Dis¬ 
trict of Columbia, is it not? 

#*•#•## 

In the daytime it is, but at nighttime I wouldn’t say it 
was at midnight. 

Q. But there are vehicles crossing there frequently 

191 at night ? A. Yes, sir. 

Q. Would you say it was a well-traveled intersec¬ 
tion? A. It would depend on the time of day or night. 

*#•*•#* 

Q. Officer, I am wondering if it might have been possible 
for some other car to have crossed that intersection either 
before or after the accident to have made the north and 
south tire marks that you observed? A. It would be pos¬ 
sible but not probable. 

Q. There were people gathered around when you got 
there, were there not? A. Yes, sir, some one, usually the 
first there will notice the marks and tell you those were the 
marks made by a certain car. 

Q. Is that the basis of your statement that there was a 
mark? A. Not all the time it isn’t; you can usually tell the 
marks, they lead right up to the point of impact. 

Q. But you don’t know now how you determined where 
the point of impact was, do you ? A. Yes, sir. 
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Q. But you stated a moment ago you couldn’t remember. 
A. I don’t know just what determined it, no, jbut I 

192 know where the impact was. 

Q. But you don’t remember any evidence thaj; was 
there in the intersection to lead you to reach that determi¬ 
nation? A. No, sir. 

Q. If an automobile approached that place and therejwere 
people in the street and it started to slow down in the inter¬ 
section it might well make a tire mark, might it not? j 

******* 

Yes, if they applied the brakes real quick they will have 
skid marks. 

Q. When you say “skid marks” and I say “tire marks’’ 

I assume we mean the same thing? A. Yes. 

w ] 

Q. A mark made by a tire under pressure? A. Yes. 1 
The Court: And universally known as a skid mart 
Mr. Frost: Yes, sir. j 

By Mr. Frost: I 

Q. Now, with respect to the place where you say, in your 
opinion, this collision took place, can you definitely now. say 
whether that was north or south of the center line of jEye 
Street? Don’t look at the map; I know you have placed that 
mark on there, but I am trying to test your own memory, 
whether it was north or south of Eye, or the midjline 

193 on Eye Street. A. On the basis of the report I m!ade 
and the diagram I would say it was south of Bye 

Street. 

Q. But you have to testify now on the basis of that dia¬ 
gram? A. And my memorv with it. j 

Q. That is what I am trying to find out, if you have any 
independent personal memory. A. Yes. 

Q. But you don’t have any memory as to what evidehce 
leads you to that belief, what you saw there? A. Some kind 
of marks, or something, there to indicate it; I don’t remem¬ 
ber whether it was dirt— j 

******* 

i 

i 
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I don’t remember whether it was dirt or tire marks, skid 
marks. 

Q. Is that what you mean? A. Yes. 

Q. Now, will you put a dotted line on the part down there 
showing the path, the approximate position in the direction 
of the skid marks of the Ford car about which you have 
testified, just a dotted line showing the skid marks down to 
the point where the car overturned? A. I can give you my 
recollection of it. 

* # * * # # # 

194 Q. So that it first went in a southerly direction, 
then straightened out and went north ? A. Yes, sir. 

Q. All right, you may resume the stand. 

Officer, when did you make out this little report form that 
Mr. Bress showed you, which is marked Plaintiff’s Exhibit 
1? A. I made it out right after I made the other report. 
Q. How many days? A. The same day. 

Q. Same night ? A. Same night, yes, sir, the same time. 

Q. Do you personally know the width of Eye Street and 
the width of Fifteenth Street? A. No, I don’t. 

Q. You said to Mr. Bress that you couldn’t say whether 
the skid marks from the northbound car ran out of the 
intersection, or not, or whether it was all within the inter¬ 
section. As a matter of fact, didn’t you observe that it 
started a foot or two north of the south curb line of Eye 
Street? A. I don’t remember that. 

Q. Didn’t you tell Mr. Myers yesterday that the skid 
mark from the Keo car started just north of the south curb 
line down here (indicating) ? A. I don’t think so. 

Q. These other officers I believe, though, you have re¬ 
ferred to came on the scene before you did? A. Yes, sir. 

Q. Were they still there when you got there? A. 

195 One of them was there and the other one had gone to 
the hospital. 

Q. Do you know which one was still there? A. Officer 
Kuhns. 
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Q. Did you have anything to do with the dislodging of 
the bumper of the Reo car from the fender or rear pf the 
Ford car? A. I don’t remember doing it. 

Q. Did you see the front bumper of the Reo car detached 

anywhere on the scene there? A. I don’t rememberi 

1 

******* 

Redirect Examination 

By Mr. Bress: j 

Q. One minute, Officer: From the point of impact, >vhich 
was one end of the skid mark, that skid mark extended 
south for about 15 feet? A. Yes, sir. 

Q. You didn’t tell Mr. Myers on yesterday, in pursuance 
to the question asked you, that they started north of the 
south curb line on Eye Street; do you recall whether or 
not that skid mark began within the crosswalk on the south 
crosswalk of Fifteenth and Eye? 

******* 

The only way I would remember the length of it w r a$ be¬ 
cause I had it on the report, and by that only. j 

j 

By Mr. Bress: 1 

196 Q. Officer, you were asked in connection wuth ithis 
small diagram, which is Plaintiff’s Exhibit Ncj. 1, 
now 7 in evidence, you stated that you made this on the day 
of the occurrence, the diagram shown on the book here was 
based on the information that you gathered there at I the 
scene, is that right ? A. Yes. i 

Q. And all of this is in your handwriting made on the pay 
of the accident? A. Yes, sir. 

Mr. Bress: I would like the jury to examine the front 
page which gives the information of the facts, and I would 
like the jury at this time to read any part they like, but 
particularly to note the diagram on the back. i 

Mr. Frost: Of course, over our same objection. I 


I 

i 
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The Court: Yes. 

(Thereupon the exhibit was handed to the jury.) 

Bv Mr. Bress: 

Q. Now, Officer, you were asked as to what existed there 
at the time to make you place that as you did on the diagram, 
the point of impact. You don’t remember the marks or 
debris, or whatever it was, but whatever it was you are 
satisfied that that was the point of impact? A. Yes. 

Q. What was the weather condition at the time as to 
whether the streets were wet or dry ? A. The streets were 
dry. 

Q. And the weather? A. Weather clear. 

* *#*#•« 

197 Bv Mr. Frost: 

V 

Q. All of your testimony about skid marks, distances, 
and points involved are from these records you are talking 
about rather than from your own memory at this time? A. 
Some of it is from memory; I remember seeing some marks, 
but I don’t remember just exactly where they started and 
just where it ended up, but I do know some of it is from 
my memory. I remember seeing some marks, but I don’t 
remember just exactly where they started and just where 
it ended up, but 1 do have a general idea. 

Q. So without these records you couldn’t tell how long a 
mark there was or where it started or where it ended, or 
the point of intersection? A. No. 

##*##•• 

Bv Mr. Bress: 

Q. But these records go to refresh your recollection? 
Your recollection is now clear on it? A. Yes. 

By Mr. Frost: 

Q. Now, wait a minute, is that so? Do you have an inde¬ 
pendent recollection now of where the skid marks started 
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and where they ended exclusive of the records i A. 

198 Yes, I do. i 

Q. So that having refreshed your memory vop can 
testify from memory alone about these things ? A. Yesj sir. 

Mr. Frost: All right. 

Mr. Bress: Officer, just wait a minute and I will jgive 
these books back to you. 

Gentlemen, while vou are examining that diagram I will 
read to you what the original book says: i 

“About 12:30 a. m., Saturday, March 31, 1934, Reo cojupe 
Maryland 228,587 owned bv David II. McWilliams, 131 |Le- 
land Street, Chevy Chase, Maryland, an operated by Naomi 
McWilliams, 131 Leland Street, Chevy Chase, white, female, 
35 years, Maryland permit 581(302, experience five years, 
traveling north on Fifteenth Street when at intersection of 
Eye Street collided with right rear of Ford V-8 license Dj. C. 
1857 owned by Fulton Lewis, Jr., 4402 Volta Place and 
operated by Alice H. Lewis, 4402 Volta Place, white, j 25 
years, female, permit No. 106248, experience 10 years, wlijicli 
was proceeding east on Eye Street, Northwest, injuring 
both Mr. and Mrs. Lewis, who were removed to Emergency 
Hospital in No. 11 scout car, operated by Private Gooijle; 
refused to be treated at the Emergency and left Emergency 
and went to Garfield Hospital. 

“Alice Lewis was treated for possible fracture of the 
right collar bone, and Fulton Lewis treated for abrasions 
to the right leg, soreness of chest, by Doctor Arnold of hos¬ 
pital staff. Condition not serious; later went lioniie. 

199 “Streets dry, weather dark. Brakes tested ^y 
Private E. J. Cotoure and found O. K. Skid marks 

on street made by Reo coupe about 15 feet, none made by 
Ford before accident. Officer not a witness. Traffic slieiet 
made. 

“Signed. C. H. Richardson, M. P.” 

The same information substantially is contained on tljie 
traffic report sheet, showing first, the name of parties in¬ 
volved, injuries to Mr. and Mrs. Lewis; vehicle involved, 
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cars not stated. Condition of vehicles involved in accident 
in apparent good condition. Road condition, straight road 
at intersection; road surface dry, weather conditions clear. 
Streets dark, street lighting good. See Incidental Book 
No. 13. Naomi McWilliams, 131 Leland Avenue, Chevy 
Chase, Maryland, Blanche Schmidt, 1701 Park Road, North¬ 
west. 

Both injured parties taken to Emergency Hospital in No. 
11 scout car; refused to be treated at Emergency, left and 
went to Garfield Hospital and both treated by Doctor Ar¬ 
nold of the hospital staff. 

Brake test on car by E. J. Cotoure, Traffic Bureau, found 
O. K. Officer not a witness. 

That is all that appears on this report. That is read into 
the record. Is it agreeable to my friends on the other side 
to return this to the Police Department? 

Mr. Frost: Yes, indeed. 

Mr. Bress: Thank you, Officer; this other report will be 
returned to somebody else. 

(The witness thereupon was excused and retired from the 
witness stand.) 

###*#*# 

200 Direct Examination of Roland P. Goode 
By Mr. Bress: 

Q. Officer, state your full name. A. Roland P. Goode. 

Q. Officer, you are connected with what precinct? A. 
No. 6 at the present time. 

Q. Metropolitan Police? A. Metropolitan Police. 

Q. You have been a member of the Police Department for 
a good many years? A. Fourteen years and a few months. 

Q. And where were you assigned on March 31, 1934? A. 
Radio scout car No. 1 Precinct. 

Q. Did you, while in the course of your duty with that 
precinct, receive a call to go to the scene of an accident at 
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Fifteenth and Eye Streets on the early morning of thjat 
day? A. Yes, sir. 

Q. And when you got there did you find that an accident 
had occurred? A. Yes, sir. 

7 i 

Q. Who was involved in that accident, as you recall? A. 
The names were Lewis and McWilliams, two ladiejs. 

201 Q. And was it a Ford and a Reo? A. Ford c^r 

and a Reo. \ 

Q. What kind of model was the Reo, if you remembert? 
Was it— A. (Interposing) I don’t recall. 

Q. Did any other officer go there with you in the scoi|it 
car? A. I got—I would have to refer back to my records. 
They have a record at the station house as to who was witjh 
me. j 

Q. I see. A. But from my memory it tells me that a fel¬ 
low by the name of Officer Kuhns was with me. 

Q. Have you seen him recently? A. No, sir. j 

Q. Do you know where he is now? A. He is at No. $ 
precinct. j 

Q. When you got to the scene of the accident was any 
other officer there ? A. No, sir, we were the first ones therei, 

j 

and Officer Richardson came later. I 

Q. Did you get the call to go there over the radio of 
your car? A. Yes. 

Q. After you got the call did it take you long to gef 
there? A. No, sir, not over one or two minutes on most 
any call in the No. 1 precinct. 

Q. And when you got there do you recall wherej 

202 the Reo was? A. It was on Fifteenth parked upj 
against the curb. 

Q. And where was the Ford? A. The Ford was bottom; 

I 

side up 35 or 40 feet east of Fifteenth Street in Eye. 

Q. And near what side of Eye Street? A. The north: 
curb. | 

Q. You say it was bottom side up; do you mean the; 
wheels were up in the air? A. They were up in the air. 
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Q. Or were they over on the side? A. They were up 
in the air to my recollection. 

Q. Did you see the people there who were involved in 
the accident ? A. I saw Mr. Lewis and Mrs. Lewis and they 
were both injured, it seemed to me, he was hurt, his chest 
and letc, and her arm, shoulder and arm were hurt, and I 
taken them in the car before the car was ever righted, and 
proceeded to Emergency Hospital with them. 

Q. Did you leave them at the hospital? A. They were 
very busy at the hospital and they left in a taxi to go to 
Garfield Hospital. 

Q. You didn’t follow them to Garfield? A. Xo, sir. 

Q. Did you make any observation at the intersection re¬ 
garding skid marks? A. When I came back, yes; not be¬ 
fore. 

Q. And did those marks lead from a point that appeared 
to you to be the point of collision ? A. Yes. 

203 Q. What was the nature of the marks that you 
observed at that point? A. Well, from the Ford 
there were no marks until after it was struck, and the Reo 
showed a skid mark of 15 feet. 

Q. Extending in what direction from the point of im¬ 
pact? A. Going north. 

Q. Going north? A. T should say it was from where she 
applied the brakes up to where the car struck. 

Q. Officer, if you will come down here I will explain to 
you briefly a general diagram. This diagram is not intended 
to be drawn to scale but to show roughlv that intersection. 
If you will stand over there, this represents Fifteenth 
Street, this is north and south, and this represents Eye 
Street east and west Here is the Lewis car (indicating), 
your Ford going in an easterly direction on Eye Street; 
here is the Reo going north on Fifteenth Street. 

Now, you point out the place where you found the Ford 
turned over, when you got there. A. Right here (indicat¬ 
ing). 


Q. And you say that is about 35 or 40 feet from the east 
curb? A. From the crosswalk. j 

Q. And that other car you indicated in your testimony 
was up here? A. Up here (indicating). j 

Q. Where did the skid mark that vou refer to of 15 feet 
made by the Reo begin and end? A. Right along 

204 here and up to the impact (indicating). 

Q. Did that skid mark begin in what would be tlije 
crosswalk? A. Yes, sir. 

Q. That is the crosswalk going from the east to the west 
side of Fifteenth Street ? A. Yes, sir. j 

Q. From the point of impact where you concluded that 
the two cars had come together, did you observe any mark$ 
made by the car that was going east from that point to the 
place where the car was turned over? A. I would say it} 
was about this point (indicating). j 

Q. Was it a straight mark or broken-up mark? Aj 
Broken-up mark. 

Q. Were those marks made by the tire or top of thej 
automobile? A. By the tire before it turned over. 

Q. Do you know how far the car traveled on its top? A.j 
1 couldn’t tell you. 

Q. Did you talk to the ladies in the other automobile at! 
the scene of the accident ? A. No. i 

Q. Had no conversation with them? A. No. I 

Q. When vou came back to the scene did vou find out thatj 

* ** • i 

another officer had been there to make an investigation? A. j 

i 

Yes. j 

Q. Do you recall who that was? A. Officer Richard- j 
son. 

205 Q. All right, sir, resume the stand. 

Did you ever know any of the people involved in 
this accident before the accident? A. No, sir. 

Q. Have you had occasion to see them at all until this j 
case came up down here? A. Not until I was summoned. 1 
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Cross Examination 
By Mr. Frost: 

Q. Officer, you say the Ford car, or the car that was trav¬ 
eling east, made some marks from the intersection there 
until it was turned over? A. There was just blotches in 
the street where it looked as though it was up off the ground 
and when it came back down to where it turned over. 

Q. They were tire marks? A. Yes, sir. 

Q. Would you mind indicating on the black-board the di¬ 
rection of those marks from the point where you observed 
them start to where it turned over? A. The way it is 
drawn there is about the way I would put it; that is the way 
they went around. 

Q. So the marks you see on the Ford now, which I think 
we can stipulate were made by Officer Richardson, repre¬ 
sent vour mcmorv of the marks as thev existed there that 

• * i 

night? A. Yes, sir. 

Q. Now, do you know whether the Reo car had been 
moved from the center of the intersection up and 
206 parked on the east side of Fifteenth Street before 
you got to the scene of the collision? A. I couldn’t 
say, no. 

Q. Do you have any independent recollection at the pres¬ 
ent time of any evidence in the street other than those marks 
to indicate the point of collision? A. No, sir. 

Q. If you had to fix the point of collision you would only 
have your memory of those marks to fix it, is that true? 
A. Yes, the same as that drawing is on the board. 

Q. Well, you let that drawing alone for just a few min¬ 
utes and see if we can do without it; you have a recollec¬ 
tion, independent recollection of these marks, but you 
don’t have a recollection of any other evidence there in the 
street to show where the collision took place, is that true? 
A. Yes, sir. 

Q. Did you go up and inspect the Reo automobile? A. 
No, sir, not until I came back. 
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Q. Well, did you when you came back? A. I looked at 
the car. I don’t say I inspected it, I looked at the car, land 
the officer said everything had been taken care of, and so I 
went on duty. ! 

Q. You didn’t observe any physical injury on the Ilteo, 
did vou? A. I never noticed none. 

* i 

Q. And what evidence of physical injury did you sete to 
the Ford? A. It was struck, or hit, on the right rear Ren¬ 
der, was struck, I mean from the impact, and [the 
207 other part of it was when it turned over. I couldn’t 
say how bad it was torn up. 

Q. So you observed injury to the right rear fender of jthe 
Ford and some injury that resulted from being overturned? 
A. From being overturned, yes, sir. 

Q. Do you know how wide these two streets are at that 
point? A. Measurements show that Fifteenth Street is| 40 
feet, I mean Fye Street is 40 feet and Fifteenth Street going 
across from curb to curb is 39 feet. That is the measure¬ 
ments on a tape measure. 

Q. Well, those we have been trying to get. Will you re¬ 
peat those to the jury? A. I stated 40 feet and Fifteenth 
Street is 39 feet on a tape measure. j 

Q. Do you know who made this call from the precinct? 
A. No, sir, I don’t. We have it over there at the precinct. 

Q. When vou sav a call vou mean thev called in? A. 
Yes, they may have called from No. 1. We have a system 
where they call from No. 1. 

Q. They call the station? A. And the announcer broad¬ 
casting to go to the particular place, which was Fifteenth 


and Eve. 

Q. You don’t know how long after the accident it wjas 
that the call went in to the precinct to send some one? A. 
No, sir, I don’t. 

Q. Do you know where the little house, where the lunbh 
room, hamburger stand, is on Eye Street east pf 
*208 Fifteenth? A. It was a parking lot, I think, at tljie 
time, the best I can recall. 


i 


i 

I 
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Q. There is a lamp post approximately in front of the 
place, do you recall that? A. There may be or may not. I 
couldn’t tell vou olf-hand. 

Q. With respect to that little white lunch room there 
where was the overturned Ford automobile? A. It was by 
the Woodward Building, it is the Woodward Building on 
the corner; with respect to the Woodward Building on Eye 
Street there is a little entrance there. 

Q. I think you have your buildings mixed. A. I will tell 
you in a minute. 

Q. Chandler? A. Yes. 

Q. You think it was back of the entrance toward the little 
lunch room? A. Back of the entrance on Eye Street, as 
best I recall, to the Chandler Building. 

Q. Now, you said they were busy at Emergency Hospital; 
isn’t it a fact that Mr. and Mrs. Lewis refused treatment 
there? A. We went in and they were working, the doctor 

W C* 7 

in charge was working on a patient and they decided, after 
they stayed a few minutes, they decided they would go, I 
don't know how many minutes, or nothing, but after they 
stayed a few minutes they decided they would go up to 
Garfield Hospital, and that is where I left them. They went 
on ii]) to Garfield Hospital, I presume, because they 
209 called a cab from there and went in a cab, and I pro¬ 
ceeded back to the scene of the accident to get mv 
partner. 

Q. You didn’t write into the report that they refused 
treatment at Emergency Hospital? You had nothing to do 
with that? A. I had nothing to do with that. The fact is, I 
didn't make the report. Officer Richardson made the re¬ 
port. 

Q. Was he at the hospital? A. No, sir. 

Q. Did you see anything of a loose front bumper of one 
of these automobiles around the scene of the accident? A. 
I don’t recall. 

Q. Your investigation was limited, was it not, Officer 
Goode, to looking at these marks you have described in the 
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street? A. I seen those after I came back, see, and before— 
while 1 was taking the people that I taken to the hospital, 
Mr. and Mrs. Lewis, I noticed the marks in the street then, 
but I came back later. 

Q. After you came back later and investigated— A. I 
didn’t investigate, but I came back and they told me every¬ 
thing was taken care of, and so 1 proceeded to go and cqill in 
and get back into service. , 

Q. And it was after you came back from the hospital,that 
you looked to see these marks? A. No, it was before, j 
Q. Before? A. Yes. 

Q. Where did you stop your car when you went 
210 up there? A. I couldn’t say. 

Q. Did you go dowm to the injured people? 1 A. 
Yes, that is what 1 looked out for mostly when I got th^re; 
Officer Kuhns, I think, was directing traffic, and then Officer 
Richardson came up, and that is the w*ay it w T as put up, jand 
I taken these people to the hospital. j 

Q. Yes; well, when you first came up to the accident you 
went on to where the people were injured? A. The peojple 
who w T ere hurt, yes. j 

Q. Did you ask them did they want to go to the hospital 
right awmv? A. I asked them did they want to go to jthe 
hospital and they said yes, and I got in the car and went 
with them, but I was looking around when I went over! to 
them. 

! 

Q. Where did you park your car? A. I couldn’t say ion 
what corner I parked the car. 

Q. But you inspected the marks before you went to theni, 
is that right? A. No, it all happened on the corner, th^v 
were all on the corner when I came. I couldn’t tell you hdw 
far they w r ere when I got there. 

Q. You mean up on the corner? A. Right on the corner, 
by the Liberty Bank. 

Q. By the Liberty Bank? A. Yes, sir, they were right 
by the bank; he was holding his chest and she w T as holding 
her shoulder right by the bank on the crosswalk, you kno|w 
what I mean. 


i 
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Q. I am trying to find out what you know; they 
211 were on the corner? A. Yes. 

Q. They weren’t down to the wrecked automobile 
when you got there? A. Not to my recollection, no, sir; 
they had got out of the automobile before I got there. 

Q. And it was after you went up and spoke to them that 
you noticed these marks on the street? A. Yes, just by 
glancing at them. 

Q. Could you tell they were exactly that many feet ? A. 
Not by glancing at them. 

Q. When did they measure them ? A. When I came back 
they were measuring them. 

Q. Who was? A. Officer Kuhns, he was in the Traffic Bu¬ 
reau. 

Q. And you say it was on the basis of his measurements 
that vou estimated it was 15? A. Onlv bv him telling me. 

Q. Are you certain it was Officer Kuhns who made the 
measurements? A. I think it is. 

Q . And what he told vou is the basis for vour testimony 

* t t 

as to the length of the skid mark? A. And by the report. 

Mr. Frost: I move, your Honor, that the testimony of 
this witness with reference to the length of the marks be 
stricken out. It is obviously hearsay. 

Mr. Bress: No, it isn’t; he said he saw it. 

The Court: The Court won’t strike it out. 

By Mr. Frost: 

212 Q. Did vou observe anv other traffic going on Fif- 
teenth Street or Eye Street? A. Officer Kuhns took 
care of that. 

Q. Yes, but was there any other traffic? A. Very little. 
Q. Did you observe any other car going on Fifteenth or 
Eve Streets? A. Not to mv recollection. 

* t 

Q. What do you mean by Officer Kuhns was taking care 
of it? A. He was directing traffic. 

Q. How much traffic was he guiding? A. I don’t remem¬ 
ber seeing any before I went to the hospital. 
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Q. Did you see a car go by while Officer Kuhns w£s guid- 
ingtraffic? A. No. 

Q. You don’t know how long it was from the timelthe col¬ 
lision occurred to the time you got on the scene of tjhe acci¬ 
dent? A. No. I 


Redirect Examination 

| 

By Mr. Bress: 

i 

Q. From the time you got the radio call and the time you 
got there was between one and two minutes? A. Between 
one and tw’o minutes. ; 

Q. And all the people involved in the accident wejre still 
there when vou got there? A. Yes. 

| 

*#*#*## 

I 

139 Direct Examination of Dr. William Wylie Chase 
Bv Mr. Bress: 

Q. Your name is Doctor William Wylie Chase? A. That’s 

right. | 

Q. And you are a practicing physician and surgeon in 

the District of Columbia? A. That’s right. 

Q. And have been so engaged how long? A. Thirteen 

years. j 

* 

Q. Of what school are you a graduate, Doctor?! A. 
Graduate of the University of Maryland. 

Q. Where did you interne? A. Interned at South {Balti¬ 
more General Hospital three years, one year as hous^ sur¬ 
geon at Garfield Memorial Hospital, two years associated 
with Doctor Charles Stanley White. i 

Q. And since that time, Doctor, have you been engaged in 
practice in the District? A. Yes. 

Q. Are you connected with any of the hospital staffs!? A. 
I am attending surgeon at Gallinger, associate genera) sur- 


i 
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geon at Garfield Memorial, and associate general 

140 surgeon at George Washington. 

Q. In the course of your practice, Doctor Chase, 
did you have occasion to have Mr. and Mrs. Fulton Lewis, 
Jr., come under your professional care on or about March 
31,1934? A. I did. 

Q. Will you tell where you saw, and what physical con¬ 
dition you found each of them to be in? A. I saw Mrs. Ful¬ 
ton Lewis at Garfield Memorial Hospital on that day in 
consultation with Doctor Doughton. At that time she was 
suffering from what clinically appeared to be a fracture of 
the right clavicle. She was rather much wrought up at 
that time and nervous and upset, with a history of the 
accident happening the previous day. 

Q. That the accident had happened earlier on the same 
day? A. That morning, that’s right; I believe it was around 
twelve-thirty. 

Q. And you saw her during the daytime that day? A. 
That’s right. 

Q. What treatment did you administer to her, Doctor? 
A. Did an immobilization of her shoulder: bv that I mean 
you strap it up with adhesive dressing, which immobilizes 
the shoulder itself. 

Q. Just in passing, I show you a number of views of Mrs. 
Lewis and ask you if that is the strapping you put on. 

(Counsel handed photographs to witness.) 

The Witness: That looks very much like it. I would 
say that it is, yes. 

By Mr. Bress: 

141 Q. You would say that it is ? A. Yes. 

Q. It looks like your type of work? A. Yes, sir. 

Q. Doctor, these photographs were taken on April 11, 
about twelve days after the application of the bandage by 
you on March 31. Did that application on March 31 con- 
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tinue on for a considerable or substantial period thereafter 
before it was removed? A. I don’t remember just hpw long 
a time because we felt we were dealing with a fracture of 
the clavicle at that time. 

Q. Was there any evidence of a fracture of the clavicle 
at that time? A. There was clinical evidence of a fjracture 
of the clavicle, and that would naturally hold the arijn at an 
immobilization longer than ordinarily would be the jcase. 

Q. And that clavicle to which you referred is thp collar 
bone? A. Is the collar bone; that’s right. 

Q. Now, what did you observe—Oh, Doctor, voji were 
called in by Doctor Doughton? A. That’s right. j 

Q. And Doctor Doughton was the family physician of 
ihese people? A. Yes. 

Q. Did you handle only the surgical end? A. That’s 
right. 

Q. Did ycu treat Mrs. Lewis for her nervousnesfe? A. 

No, I did not. j 

142 Q. What did you observe about her nervousness? 

A. Well, the only thing one would ordinarily observe 
was just the nervousness and irritability that woi^ld go 
along with that type of injury, an accident of that! sort; 
nothing out of the ordinary at all except in a case of that 
sort a person is naturally upset and worked up and neirvous 
and irritable. j 

Q. Did you observe. Doctoi, during the period of j your 
treatment of her there was any decrease in weight, any 
physical evidence of it, and its effects? A. Well, I may have 
observed it, but not from a professional standpoint. 

Q. Apart from a professional standpoint did you jmake 
such an observation? A. Yes, sir, I did, because I kne{v she 
had quite a bit of nausea and vomiting and things of] that 
sort. ! 


i 

Q. Did she tell you that she thought she was pregnant? 
Mr. Myers: I object to that; whatever she told hijm is 
of no assistance in the case. j 


I 
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Mr. Bress: The other side asked if she knew she was. 

The Court: She was a patient of his. 

You may answer. 

The Witness: Yes, sir, she did. 

143 By Mr. Bress: 

Q. Doctor, during the period of the pregnancy and up 
to the time of delivery in November, did you have occasion 
to see her often? A. No, I didn’t; not often. 

Q. And, Doctor, during the period of her pregnancy and 
up to the time of delivery in November, did you have occa¬ 
sion to see her often? A. No, I didn’t; not often. 

Q. During what period was your visitation most fre¬ 
quent? A. Just in the very early stages. 

Q. Did you prescribe and render to her any course of 
heat treatment, baking her shoulder? A. Yes, sir. 

Q. Did you make any diagnosis, Doctor, of the condition 
of her shoulder at that time ? A. My diagnosis was purely 
clinical from the evidence in the case at that time, that at 
the point of tenderness over the junction of the inner third 
and the outer two-thirds of the clavicle, there was a definite 
point of tenderness in the arm. An x-ray had been taken 
at Garfield, which I had examined, and I felt it was an in¬ 
complete fracture. 

Q. Anl was there any fracture of the ribs shown on the 
x-rays of her? A. I couldn’t say that there was fracture; 
the roentgenologist did make a statement about the third 
rib, but he didn’t make a definite diagnosis of fracture. 

Q. That is Mrs. Lewis? A. Mrs. Lewis. 

144 Q. Is it customary, Doctor, for a woman of Mrs. 

Lewis’ general physical make-up, as you know her— 

and I take it you did know her prior to this time ? A. 1 did. 

Q. Is it customary to gain weight during the progress of 
pregnancy? A. It is customary to gain weight during the 
progress of pregnancy for practically all women. 
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147 Q. Doctor, when was the last time you hadl occa¬ 
sion to examine Mrs. Lewis and the condition pf her 

right arm? A. I don’t remember; possibly two or three 
weeks ago. 

The Court: Will the witness step down and counsel ap¬ 
proach the bench? | 

(Thereupon the witness retired from the witness (stand 
and counsel for the respective parties and the reporter ap¬ 
proached the bench, and the following occurred out cif the 
hearing of the jury:) 

i 

The Court: In connection witii the doctor’s examination, 
the Court makes this statement, that in the case of four 
pregnancies of his wife she was nauseated from the time 
of inception of pregnancy to the birth of the child, lost 
weight constantly, but all four children -were of noirmal 
weight, and the deliveries were perfectly normal. That 
may not have anything to do with it, but is a matter I ijhink 
I should put in the record.) j 

(Thereupon the witness resumed the witness stand and 
counsel for the respective parties and the reporter resumed 
their places in the court room, and the following occurred 
within the hearing of the jury:) I 

By Mr. Bress: 

Q. Will you explain what has been the residual from this 
shoulder condition as you found it a couple of weeks pgo? 
A. May I look at my notes on that, please? 

148 The Court: Yes. 

The Witness: At the time of the examination I 
could find no gross pathology present, though there wbs a 
definite pain deep in the sub-deltoid region, that is imme¬ 
diately under the deltoid muscle, which is the large muscle 
covering the lateral part of the shoulder, with history of 
inability to carry weight with her right arm, difficulty in 
carrying dishes, and inability or a conditon of disturbance 
in the right shoulder when lying on the right shouldeij at 


i 

i 
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night which very frequently causes an awakening from 
sleep. 

By Mr. Bress: 

Q. What was the cause of that condition, Doctor? A. 
That is an awfully difficult question to answer. 

Q. Is that condition one which was visible by x-ray ex¬ 
amination? A. The x-ray examination in this case showed 
no evidence of definite pathology. 

Q. In that shoulder joint? A. In that shoulder joint. 

Q. Is such a condition one that could reasonably follow 
from the nature of the injury you treated her for on the 
date of this accident, and the injury she sustained in that 
accident? A. The only vray I can answer that question is 
the fact that the patient has very definite complaint there, 
and having known the patient over a number of years, she 
isn’t the type to be in any way malingering, as far as I can 
tell, and although there is no definite evidence to show the 
cause in the case, I still believe that the symptomatology is 
present. 

149 Q. Is that pain in the sub-deltoid region produced 
by some disturbance of the nerves in that area? A. 
That mav be. 

Q. Would a severe blow be able to produce that condi¬ 
tion? A. It would for a timely period at least, and some¬ 
times a longer period. 

Q. And this condition which has continued up to the 
present time in this shoulder of hers, can you tell us whether 
or not you can state as an expert when, if ever, that condi¬ 
tion will be entirely recovered from? A. Indeed I can’t. 

Q. What is your opinion as to whether or not it will con¬ 
tinue in the future? A. Well, the fact that w*e can find no 
cause for the condition itself would preclude the possibility 
of making any statement to that effect. 

Q. Had this condition continued from March 31, 1934, 
up to the present time, is it your opinion that she will re¬ 
cover from it or won’t recover from it? A. It would 
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naturally have to be my opinion that she will not, although 
my opinion in that case may be wrong. 

Q. Doctor, apart from the baking, those infra-red baking 
treatments that were rendered to Mrs. Lewis at your olffice 
following this accident for the tip of her right shoul|der, 
or the tenderness in that area, is there any other treatment 
that you know of that can be prescribed for her, other 
than operative measures, to correct this condition at this 
time? 

Mr. Myers: I object. The doctor has said npth- 
150 ing about operative measures. i 


##*#*** 

I 

Mr. Bress: Strike out the last part, beginning wjith 
“other than.” j 

The Court: I see no objection. 

Mr. Myers: As it stands now? 

The Court: Yes. j 


By Mr. Bress: j 

Q. Will you answer that, Doctor? A. Well, there cotild 
be a continuation of therapy, but after this long period j of 
time it is questionable whether therapy w'ould have any 
specific effect. 

Q. Well, is there any other course of action from a med¬ 
ical point of view that can be taken to improve her condi¬ 
tion? A. From a medical point of view I see none. 

Q. I show you—By the way, you rendered a bill for tfhe 
treatment during March and April, those two months, jls 
this your signature (exhibiting paper to witness) ? A. No; 
that is the signature of my secretary. 

Q. That bill of sixty dollars was paid to you? A. Y^s. 

#**###* 

151 Cross-Examination 

By Mr. Myers: 

Q. Doctor, how many times did you see Mrs. Lewis? A. 
Well, I don’t reallv remember the number of times. 

7 • 
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Q. Have you your records with you? A. No; I have 
just a few notes with me from my record. 

Q. You have no independent recollection of the number 
of occasions? A. Well, the bill will show it, the number 
of times. 

Mr. Myers: Let’s see the bill. 

Mr. Bress: I will offer that bill in evidence, if the 
Court please. It has been identified by both witnesses. 

• #****• 

152 Q. Having refreshed your recollection, now, Doc¬ 
tor, will you tell us when it was you last saw Mrs. 

Lewis for the treatments rendered ? A. According 1 to this 
bill that was April 26. 

Q. Nineteen thirty-four? A. I beg your pardon? 

Q. Nineteen thirty-four? A. Yes, 1934. 

Q. Did you give her infra-red treatment? A. Yes, we 
did give her infra-red treatment. 

Q. You say “we.” That means your office did? A. Yes, 
sir, my office. 

Q. You didn’t give them personally to her? A. No. 

Q. And the first occasion of examination was at her 
house on March 31 ? A. It was put down at the house; as a 
matter of fact, it was Garfield Hospital. 

Q. Did you have x-rays made at the hospital? A. X-rays 
were made at the hospital. 

153 Q. Did those x-rays show any evidence of frac¬ 
ture? A. The first x-ray which I saw, and the x-ray 

which I tried to obtain at Garfield Hospital on Saturday, 
showed what appeared to be an incomplete fracture in the 
clavicle, but they were unable—Groover, Christie, and Mer¬ 
ritt’s firm was unable to produce that x-ray for me on 
Saturday. 

Q. Did that x-ray also show an old fracture of the clav¬ 
icle? A. An old fracture? 

Q. Antedating March 31,1934? A. I don’t recall whether 
it did; it may have. 
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Q. You have no independent recollection of that?; A. 
No, I don’t; not 1934. 

Q. Now, then, I understand you saw this lady in j con¬ 
nection with Doctor Talbot about two or three weeks jago? 
A. That’s right. 

Q. And at that time did either you or Doctor Talbot 
observe anything from an objective standpoint that would 
account for any of the complaints that Mrs. Lewis has made 
at this time? A. From an objective standpoint we ! did 

not. 

Q. So that the sole remaining basis for the claim here 
is purely as to what the patient herself says? A. Purely 
subjective. | 

Q. When we say objective it is what you observe from 
palpation, and so forth? A. Yes, sir. 

Q. And subjective is what the patient tells you? j A. 
Yes. 

154 Q. And as far as your examination was concerned, 
you could discover nothing of an objective nature? 
A. No. j 

#**#** + 

Q. Doctor, with reference to your direct examination con¬ 
cerning the x-rays at Garfield Hospital, are you testifying 
from your recollection concerning those x-rays? A. Yes, 
sir, that’s right; J don’t have the report with me. 

Q. I think you stated that your diagnosis with reference 
to a possible fracture of the clavicle was a clinical one? 1 A. 
That’s right. 

Q. That is between the inner third and outer two-thii[ds 
based on a point of tenderness? A. Yes. ! 

Q. You never had it verified, did you, Doctor ? A. Well, 
now, that is the thing I am trying to clarify in my mind. 1 

As I remember, looking at that plate, which Doctor Dough- 
ton had also, as we were examining the plate together, thqre 
seemed to be a crack across there. Now, whether it was 
that, of course, I am not a roentgenologist and am not quali¬ 
fied to testify, but. it seemed to me that there was a cra<j:k, 
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but my clinical impression before seeing the x-ray was that 
she didn’t have any complete fracture of the clavicle. 

155 I felt she had an incomplete fracture of the clavicle. 

The Court: Doctor, what do you mean by an in¬ 
complete fracture? 

The Witness: An incomplete fracture is a fracture that 
we call a green-stick fracture, which has not been completely 
broken through; breaking a green stick, it splinters to a 
certain degree but it doesn’t fracture all the way through, 
and an incomplete fracture would be one that was not 
broken entirely through, but you have the two segments. 

By Mr. Myers: 

Q. Might you not have been mistaken as to the location of 
that mark, and might it not have been at the junction of the 
outer and mid thirds of the clavicle? A. No; as I remember 
that, it was the inner third. Now, that is my memory, but 
if I am not mistaken— 

Q. (Interposing) You have answered, Doctor. A. That 
is my memory at the present time. 

Q. And I think you testified you have no recollection of 
an old mark that antedated March 31, 1934? A. I have no 
memory of it; maybe there was, but I couldn’t say definitely. 

******* 

Redirect Examination 

By Mr. Bress: 

Q. Doctor, with respect to Mr. Lewis, what treatment did 
you render to him ? A. We strapped his chest due to frac¬ 
tures of the eighth and ninth ribs, the left chest and the 
mid-axillary line, which is the mid-line reaching right 

156 down from the axilla, or arm-pit, and he also had a 
hematoma, or blood clot, in the left thigh. 

Q. Was that a painful condition, Doctor? A. Oh, yes; 
they are both quite painful. 

Q. Was it a large one? A. The hematoma? 

Q. Yes. A. This was fairly large, yes. 
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Q. Did you prescribe any rest for that condition?! A. 
Rest and moist heat. 

Q. Do you know whether or not, as a matter of facf, he 
did stay off from work? A. Oh, yes. 

Q. What did you observe about Mr. Lewis’ condition as 
to whether or not he was suffering any effects other than 
that from this accident? A. I don’t believe 1 understand 
your question. 

Q. Did you observe anything about Mr. Lewis’ condition 
of nerves, anything of that character? A. Well, he jwas 
certainly upset at that time; he was quite nervous, but to 
say that I observed any definite thing at that time, I don’t 
recall. Six years is a long time for me to recall lot;s of 
things. 

Q. How long, Doctor, did you keep the strapping a round 
his chest for these ribs? A. That was about three weeks. 

Q. I see here that on April 10 you made a house visjt in 
the treatment of both Mr. and Mrs. Lewis. That was eleven 
days after the accident ? A. That is right. 

157 Q. Do you recall—Would that be the time, or jwas 
it a later time, that strapping? A. No; it was a later 
time. If my memory serves me correctly, and I believe it 
does, at that time, Mr. Lewis, of course, is a rather fair¬ 
skinned individual, and he had a rather severe condition of 
the skin following the strapping, and I had to change }t at 
that time. 

Q. Did you apply new strapping ? A. Oh, yes. 

Q. There is no record on your bill for any subsequent 
charges to Mr. Lewis for the removal of that strapping. 
Were you friendly with Mr. and Mrs. Lewis? A. Y<js, I 
was; that is unfortunate, in a way, because I did not realize 
this was to be a legal suit, and I should have kept an accu¬ 
rate record. 

Q. Can you state. Doctor, whether or not you rendered 
more treatment and visits to them than are shown by!this 
bill? A. I may have. I can’t say whether I did, or not. 

####*#« 
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Re-cross-examination 
By Mr. Myers: 

Q. w Doctor, with reference to your treatment of Mr. Lewis, 
did you ever confirm your clinical diagnosis by x-rays? It 
was a clinical diagnosis, was it not? A. It was a clinical 
diagnosis, but the best evidence you have, far superior to 
x-ray, is a crepitation heard through the stethoscope, and 
he had both. 

Q. You said it was near the mid-line? A. Yes. 
158 Q. Isn’t it possible that you disturbed the perios¬ 
teum? A. Absolutely not. 

Q. Do you have a distinct recollection of crepitation? A. 
Very definite; so much so that I didn’t consider x-ray nec¬ 
essary from the standpoint of expense. 

Q. But there was no displacement ? A. No displacement 
so far as you could tell. 

Q. When did you last see him, Doctor? When did you 
last see Mr. Lewis? A. When did I last see him? 

Q. In connection with your treatment ? A. That again I 
don’t recall, but it was certainly within three or four weeks 
following the accident. 

Q. Would this bill help you to refresh your recollection? 
A. It might, but it really doesn’t, because Mr. Lewis had to 
come to the office with Mrs. Lewis a number of times, and I 
would see him, and it wasn’t necessarv to see him verv 
often because he had his chest strapped, and was in bed 
with his hematoma, and it wasn’t necessary to see him verv 
often as a specific case. 

Q. Now, the time you saw him in bed was on the 2nd of 
April, was it ? A. I may have seen him before that in his 
home. 

Q. And he frequently brought his wife to your office for 
treatment? A. Yes, sir, he did. 

Q. This was concerned with her? A. That’s right. 

**••»*# 


159 By Mr. Bress: 

i 

I 

Q. This bill, Doctor, for house and office treatments] only 
snows tne treatment rendered by you for which you ^nade 
specific charges? A. Yes, sir. 

Q. Doctor, by use of the term “crepitation” you mean 
what? A. A grating of the bones together with the act of 
inspiration and respiration. The bones when they are 
broken will grate together, a sort of sticking sound. 

Q. Is it an ordinary thing to diagnose a fracture ofj the 
ribs by crepitation without taking an x-ray ? A. Oh, jyes, 
it is. 

i 

Direct Examination of Dr. Alva Duckett Doughton 
By Mr. Bress: 

Q. Will you state your name ? A. Doctor Alva Duckett 
Doughton. 

160 Q. Doctor Doughton, you are a practicing physi¬ 
cian in the District of Columbia ? A. Yes, sir. 

Q. And have been engaged in such practice how long ? i A. 
Since 1933, June, in practice. 

Q. And what medical school did you graduate from? | A. 
University of Virginia. 

Q. Where did you interne, Doctor, after your graduation ? 
A. Interned one year, graduated in ’29, interned one v0ar 
at Garfield; the next year I was medical resident at Gjar- 
field; the next two years I was resident medical at Univer¬ 
sity Hospital in Charlottesville. 

Q. Is that the hospital connected with the University , of 
Virginia Medical School? A. That’s right. 

Q. And since that time, Doctor, you have been engaged 
in the practice of medicine in the District of Columbia ? A. 
Yes. | 

Q. Have you been specializing in any particular branjeh 
of medicine? A. Internal medicine. 
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Q. Will you state what that consists of ? A. Medical dis¬ 
ease of adults. 

Q. And are you connected with the staffs of any hospitals 
in the District? A. On the staff at Garfield. 

Q. In the course of your practice did you have Mr. and 
Mrs. Fulton Lewis, Jr., come under your professional 

161 care on March 31, 1934, following an automobile ac¬ 
cident? A. Yes, sir. 

Q. Will you state where you saw them? A. I saw them 
at home. 

Q. And will you state first as to Mrs. Lewis, as to what 
condition you found her to be in, what diagnosis you made, 
and what treatment you rendered, and then the same as to 
Mr. Lewis? A. May I refer to my records? 

#**#### 

They were both in bed at the time. Mrs. Lewis complained 
of pain in her right collar bone, and she was very tender 
from a point about a third of the way from the mid-line to 
the end of the shoulder. I thought she had a fracture there. 
She gave a history at that time of being six weeks pregnant. 
She was naturally very nervous and upset, was not hyster¬ 
ical, I would say. The main thing— 

******* 

I say Mrs. Lewis was naturally nervous and upset, but 
was not essentially hysterical, but had this painful point on 
the collar bone which I thought represented a fracture, 
which was her main complaint, that pain. There 

162 were no other physical findings. 

Mr. Lewis had definite clinical evidence of frac¬ 
tures of the eighth and ninth ribs in about the line drawn 
from the middle of the arm-pit. He also had a large hema¬ 
toma, which is a bruise, on his left thigh. He was also ner¬ 
vous, upset, and jittery. Those were the only physical find¬ 
ings in his instance. 
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By Mr. Bress: 

Q. Doctor, did you learn anything more about the history 
of the pregnancy in the case of Mrs. Lewis? A. Except she 
presumed she was six weeks pregnant. 

Q. She hadn’t obtained any confirmation from any physi¬ 
cian about that at that time? A. Not that I know of.; 

Q. Did you observe, or did she make any statement at 
that time, with respect to any unusual occurrence with re¬ 
spect to her female condition following that? A. Noti that 
day. 

Q. Then what you have said is what you found and diag¬ 
nosed on that day? A. On the thirty-first. 

Q. What did you do, Doctor, after you made this visit to 
their home and made this diagnosis? A. I took Mrs. ijewis 
in my car to Garfield for x-ray of the shoulder girdle,! and 
brought her back home and she went to bed, and in the mean¬ 
time I called Doctor Chase to take care of them becaus^ the 
injuries were out of my line. I 

Q. And what did you do thereafter? A. I |saw 
163 Mrs. Lewis daily for the next three days becausje of 
her nervous condition, and on April 1 Mrs. Lewi$ re¬ 
ported that she had had some slight vaginal bleeding. That 
persisted for about a week. We assumed that with thejhis- 
torv of her pregnancy it was either an abortion or a threat¬ 
ened abortion. | 

Q. By that you mean miscarriage? A. Miscarriage, j 

Q. Did you have occasion to see Mrs. Lewis thereafter? 
A. Professionally, do you mean? 

Q. Professionally or otherwise. A. Not professionally 
for that particular illness, no. 

Q. What was the occasion for your seeing her after this 
occasion on April 1? A. Well, now, that I don’t remember, 
except socially I have seen her, and I have seen her proijes- 
sionallv many times since. i 

Q. What have you to say from your observation of Jier 
conduct as to the condition and use that she makes of that 
right arm and shoulder? 
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Mr. Frost: I object to that. 


The Court: There is no evidence—the doctor has testi¬ 
fied, as I understand it, that after April 1 he has had no con¬ 
nection with this plaintiff in so far as that particular injury 
is concerned. 

164 Mr. Bress: That is correct. 

The Court (interposing): The Court sustains the ob¬ 
jection. 

By Mr. Bress: 

Q. Doctor, in the practice of internal medicine do you 
have occasion to deal with people who are pregnant? A. 
Occasionally, if they have a medical complication, yes, which 
is nausea and vomiting, a complication of that kind, 
which complication generally is handled by the obstetrician 
unless it becomes pernicious. 

Q. As a medical fact, what is the connection be- 

165 tween nervousness or shock following an accident 
and nausea and vomiting? 

Mr. Myers: I object to the question. 

*#*###* 

The Court: The doctor hasn’t testified as yet, has he, 
that he had any information as to the physical condition 
of the plaintiff? 

Mr. Myers: He said she had vaginal bleeding some days 
after the accident, is the only testimony he has given on 
that subject. 

The Witness: The day after the accident. 

Mr. Myers: The day after the accident? 

The Witness: Yes. 

Mr. Bress: He said he did have a history of pregnancy. 
The Witness: Just the pregnancy and bleeding. 

# * * # # * * 
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The Court: I don’t know that he can answer that Ques¬ 
tion, but if he can I will have to let him do it. 

You may answer. 

Mr. Myers: I assume he is going to answer it ip the 
light of this case, and I do not think he is qualified to 

166 answer other than in the light of the case. 

The Court: He can say so if he isn’t. 

Mr. Myers: That is the ground of my objection, j 
The Witness: Shall I answer it? 

The Court: If you can. 

The Witness: I can simply say that a nervous condition 
due to different causes of nervousness can quite possibly 
aggravate any other incidental disturbance; in other wc(rds, 
if a patient is nervous and also has nausea and vomijting 
with pregnancy should make it worse. 

i 

By Mr. Bress: 

Q. Pregnancy frequently causes nausea and vomiting? 
A. Yes. ; 

Mr. Myers: I object to the question. Just a minjite. 
Let me make my objection. This doctor hasn’t been quali¬ 
fied to answer questions with respect to pregnancy. He is 
an internist. ! 

The Court: Yes, that is true, but I do not think a niian 
has to be a doctor to know that nausea accompanies preg¬ 
nancy. I don’t think any harm has been done up to tjhis 
time. j 

Proceed. i 

i 

By Mr. Bress: j 

i 

Q. Doctor, with a condition of nausea, nausea that woQld 
come from a pregnant condition, wliat is the effect on that 
condition of nausea or vomiting by shock or nervousness 
produced by trauma, as you diagnosed it in this case? j 

Mr. Mvers: I object. 

The Court: Under what theory? 

Mr. Bress: That it is based on the testimony ;of 

167 the doctor. i 
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The Court: He can answer it if he is able to. 

The Witness: I think that is practically the same ques¬ 
tion you asked me, isn’t it? I think it would aggravate it. 

By Mr. Bress: 

Q. Did you have occasion to observe in this case from 
your visits to Mrs. Lewis as to whether or not there was 
such aggravation in this case? A. I can’t answer that; I 
don’t remember. 

Q. Now, Doctor, with respect to complaints of pain made 
by Mrs. Lewis, did you, from your examination and obser¬ 
vation of her have an opportunity, as a physician, to deter¬ 
mine whether or not those complaints were genuinely 
based ? 

Mr. Myers: Just a minute. How in the world can a phy¬ 
sician tell whether they are genuinely based? He has to 
accept the word of the patient. Pain is a subjective symp¬ 
tom. 

Mr. Bress: Certainly, it is, and it is frequently asked 
in this court whether the patient is malingering. 

The Court: That is not a proper question. It may be 
proper on cross-examination. 

Proceed. 

#*•#*•• 

Cross-Examination 
By Mr. Myers: 

Q. Doctor, nausea and vomiting usually accompany the 
condition of pregnancy, do they not? A. I am unable to 
state the percentage. 

Q. I am asking you: it isn’t an unusual occurrence 
168 to see nausea? A. That’s right. 

Q. And you turned over these cases for treatment 
to Doctor Wiley Chase, didn’t you, sir? A. That’s right. 

Q. As a surgeon, because the clinical diagnosis as to 
possible fracture was made? A. Yes. 

Q. And you didn’t see either of these two cases after the 
2nd of April? A. For this particular thing, no. 
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Q. Have you been the family physician for this ladyi and 
gentleman? A. Sir? 

| 

Q. Have you been the family physician for this lady! and 
gentleman? A. Yes, sir, since 1933. 

Q. Since 1933 ? A. About a year. 

Q. You didn’t have charge of Mrs. Lewis’ case with! ref¬ 
erence to the child, did you ? A. I did not. 

Q. She didn’t come to you for any treatment with refer¬ 
ence to her pregnancy, did she? A. No. I 

i 

******* 

169 The Witness: I say she wouldn’t naturally dome 
to me; she had an obstetrician. 

The Court: She had, you say, an obstetrician? 

The Witness: Yes. 

Redirect examination 

By Mr. Bress: | 

i 

Q. Doctor, during the period following this period, |fol¬ 
lowing the treatment by you and up to the time of turijiing 
them over to Doctor Chase, and up to the occasion of i the 
birth of this child that died, did you have occasion to visit 
the Lewis home frequently as a social friend? A. Yes. j 

Q. From your observation as such friend, and apart 
from your professional service—Your Honor— 

The Court (interposing): You can proceed and ask the 
question, but the Court can’t admit it. 

Mr. Bress: Any ordinary lay witness, I understand, is 
permitted to give an opinion. 

The Court: You are asking him as a lay witness, ^re 
you? 

Mr. Bress: Yes. 

The Court: Well, ask the question. 

By Mr. Bress: 

Q. During the period that I mentioned in that question 
when you were no longer in professional charge of the cdse, 
or treating them professionally, when they were under fche 


i 



138 


care of another physician, did you have occasion to ob¬ 
serve Mrs. Lewis at her home up to the time of the deliv¬ 
ery? Your answer is yes? You are shaking your 
170 head? A. Yes. 

Q. Tell us what you observed during that period 
about her conduct, as a layman, that would tend to show to 
this jury what her condition was as to nervousness, or any 
extraordinary difficulty that she was having in connection 
with this carriage of the child. 

****•#• 

Mr. Bress: If anything. 

The Witness: I simply noticed that Mrs. Lewis didn’t 
seem to be going through this present pregnancy nearly as 
well as she did her first one. She didn’t look as well. She 
was much more nervous. It just didn’t add up as well as 
the first pregnancy to me. She was obviously not well, I 
thought. 

Mr. Bress: That is all. 

By Mr. Myers: 

Q. And this was your observation from a purely 
friendly standpoint, was it? A. Yes, sir. 

259 (Counsel for both sides approach the bench and 
confer with the Court, in a low tone of voice, as fol¬ 
lows:) 

Mr. Bress: Dr. Titus, as I told you yesterday, had his 
operation in Virginia. He is operating this morning, at 
9:30,1 think it is. 

The Court. I cannot hold up the case because a man is 
operating. He has got to answer a summons if he has been 
summoned. 

Mr. Frost. Is he under subpoena? 

Mr. Bress. No, he is not under subpoena. We did not 
subpoena him because he is a friend of the witness. 

The Court. What is your suggestion? 
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Mr. Bress. From his testimony, he is not going {to be 
strong. He is not going to say that the accident was 

260 the cause of the death of the child. All he cap say, 
it is reasonably possible it could be. He will have to 

say it could be the result from other causes, but I would like 
to have him just for the sake of avoiding any argument 
about our failure to produce him because that is wlkt he 
will testify to. 

He is not going to say that the accident exclusive of (other 
possible causes, and he does not have any other cause, but 
he can’t state that the accident was the cause of the dedth of 
the child. He can state that nervousness complicated her 
condition. 

Mr. Frost. Then, on Mr. Bress’ statement our motion 
would have to be granted that all claims for mental suffer¬ 
ing as a result of the loss of this child go out because jhere 
is no competent medical testimony that the result was {pro¬ 
duced by the accident. 

Mr. Bress. I am stating what this doctor will testify to 
if called, and I would like to have him for the reason I 
stated. We are not claiming here that the accident caused 
the death of the child. 

The Court. If the accident did not cause the death oij the 
child, how can mental suffering resulting from the death of 
the child be an element of damages in the case? 

Mr. Frost. Isn’t it a fact that she never made anyj at¬ 
tempt to call Dr. Titus until we examined Mrs. Lewi^ on 
cross examination and forced you to take a position. 

Mr. Bress. No, it is not true at all. I talked to Dr. TJtus 
three months ago. 

Mr. Frost: I am not talking about your talking; 

261 I am talking about her attempt to get him herei 

The Court. The truth of the matter is that any 
woman may have a satisfactory pregnancy or they may h^ve 
a difficult pregnancy aside from any exterior or unusual {cir¬ 
cumstances. i 


i 

i 

j 

i 

i 

i 
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Mr. Bress. I did not know that, but I am advised that 
your Honor is right about that. I have not had that expe¬ 
rience, but I would like to present Dr. Titus. 

Mr. Frost. All right. Bring him down this morning, and 
we will agree— 

The Court (interposing): He said he cannot bring him. 

Mr. Bress. He is at the Columbia Hospital and we can¬ 
not get him on the phone until 10:30. 

Mr. Frost. If you get him any time before we close this 
case, we will consent to it. 

The Court: You made the point that you did not want to 
put your physician on until he was called, but the Court 
cannot suspend the trial. 

Mr. Frost: I think we will need nothing to counteract 

what he will sav. 

» 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table, and the trial proceeded as fol¬ 
lows:) 

213 Mr. Bress: If the Court please, plaintiffs offer in 
evidence at this time Article VI, Section 28-a, pleaded 
in the complaint of the Traffic Motor Vehicle Regula¬ 
tions of the District of Columbia in force and effect on 
March 31, 1934, stating the law as to the right-of-way. 

I would like to read this to the jury at this time: This is 
Article VI, Section 28-a, of the Traffic Regulations in force 
at the time of this accident, and reads as follows: 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. 

“The driver of a vehicle approaching an intersection 
shall yield the right-of-way to a vehicle which has entered 
the intersection. When two vehicles enter an intersection 
at the same time, the driver of the vehicle on the left shall 
yield to the driver on the right.” Plaintiffs rest, if the 
Court please. 

******* 
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215 Direct Examination of Mrs. Naomi McWilliams 

By Mr. Frost: 

! 

Q. Your name is Mrs. Naomi McWilliams? A. Yes, $ir. 
Q. You live at 131 Leland Street, Clievy Chase, Maryland? 
A. Yes, sir. 

Q. How long have you lived in Maryland, Mrs. McWil¬ 
liams? A. About seven years. 

Q. About seven years; were you living in Maryland at 
the time of this accident that we are talking about? A. ^es. 

Q. On the evening of the 31st of March, when this acci¬ 
dent occurred, where had you been prior to the accident? 
A. Do you mean during the evening? 

Q. Yes, during the evening. A. Well, I hate to admil it, 
but I had been to a fortune teller. 

Q. The fortune teller didn’t tell you that some dark iob- 
ject was going to cross your path and cause you trouble? 
A. No. 

Q. Who was with you on this evening? A. Mrs. Schmidt 
and Mrs. Schrimpi. 

Q. And are those ladies friends of your family? A. Tliey 
are friends of mine. 

216 Q. At what time did you leave your house that 
evening? A. Well, I guess I left my home near fpur 

o ’clock. 

Q. And were they with you or did you pick them up later? 
A. No, Mrs. Schmidt is employed by the Government, aind 
I picked her up at her office, and Mrs. Schrimpi was em¬ 
ployed, and after that we went to pick her up after her wcfrk 
was finished. 

Q. And then you went to dinner, did you? A. No, we wont 
to a spiritualist meeting. 

Q. Spiritualist? A. Yes, sir. 

Q. And w r hat did you do with your automobile while ypu 
were attending the meeting? A. Well, we were there abcjut 
three hours, and w*e left it in front of the house, the spirit¬ 
ualist home. 

Q. Are you a spiritualist? A. No. 

i 

i 

i 

i 

I 

i 

i 
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Q. It was just a side occurrence? A. It was just amuse¬ 
ment, curiosity. 

Q. And did you later take your car somewhere and park 
it? A. Yes, I later parked it at Fifteenth and G Streets. 
We had a late supper. 

Q. Did you park it on the street or in some lot? A. On 
the street. 

Q. What type of automobile were you operating that 
night, Mrs. McWilliams? A. Well, it is a Reo Flying Cloud, 
three-passenger coupe. 

217 Q. Do you know how long that automobile is? A. 
Well, it had 120 or 125-inch wheel base, I guess about 

a 14-foot car. 

Q. Was there ample room in the front seat for three per¬ 
sons? A. It was a tliree-passenger car. 

Q. Do you recall whether the evening was a cold or warm 
evening, or what the temperature was? A. It was a clear 
evening but it was very cold. 

Q. At about what time did you go back to your automobile 
where it was parked? A. At a little after twelve. 

Q. Were these ladies still with you? A. Yes. 

Q. What did you do then? A. We started home. 

Q. And what street did you start home on? A. Fifteenth 
Street. 

Q. Went north on Fifteenth? A. Yes. 

Q. Did you cross the intersection of New York Avenue 
and H Street? A. Yes. 

Q. Now, then, in your own way tell us just what happened 
as you started up Fifteenth Street from New York Avenue 
to go in the direction of Fve? A. Well, I would like to tell 
you that this Reo is a car. anyone who has ever had a Reo, 
or driven one, knows that in the winter it is a bad-weather 
car and it is hard to start up, and it takes it quite a 

218 while to warm up, and we were going up Fifteenth 
Street, and we weren’t going fast because the car 

hadn’t warmed up, it takes about five or six miles for a car 
of that type to really warm up after it is cold and has stood 
a while, and we came to the corner of Fifteenth and Eye. 
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Q. Just before you got there do you remember crossing 
II Street? A. Yes. | 

Q. Do you remember in what gear or at what sp(jed you 
crossed H Street? A. We were going slow, as I jjust ex¬ 
plained; because of the condition of the car I coulcin’t go 
fast. 

Q. What was the condition of the traffic lights? A. The 
caution lights were on. 

Q. The caution lights were blinking, were they ? A. Yes. 

Q. As you went on up to Eye Street how were yoji driv¬ 
ing? A. We "were still going slow; it is just a littlje over 
two blocks. 

I 

Q. Two blocks from wdiere? A. Two blocks from j where 
we started at Fifteenth and G. 

Q. All right. Approximately how fast w’ere you 
after you passed H Street and started up to Eye? 


going 
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The Witness: I should say between about 16 or 18 
miles an hour. 


By Mr. Frost: 

Q. Where is the driver’s wheel on this Reo, to the left, 
as on all standard cars ? A. Oh, yes. 

Q. Who was sitting next to you? A. Mrs. Schmidt. | 

Q. And the other lady on the extreme right? A. Yejs, sir. 

Q. Now, what did you do as you approached the intersec¬ 
tion of Eye? A. I approached Fifteenth and Eye and I 
looked to the left and right and didn’t see a car, and I pro¬ 
ceeded across Eye Street, and when I looked again coming 
toward me on the left was Mrs. Lewis’ car on the tyrong 
side of Eye; in other words she was on the left side cj>f the 
street instead of the right side. 

Q. Now, with respect to the direction, that is, north or 
south, was it north of the midline of Eye Street or siouth, 
the first you saw* as she came out? A. She was north jof it. 

Q. Now, you say when you got to the intersection you 
looked to the left and right? A. Each way. 
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Q. And whicli way did you look first, do you remember? 
A. 1 think I looked to the left first. 

Q. And when did you come back and look to the left again ? 
A. I looked to the left and right and started ahead, and my 
attention was drawn by this car coming very quickly, 

220 and I looked to the left again and that time I was just 
about at the center of the street, at the center of the 

intersection when I threw on my brakes. 

Q. Do you mean that the front of your car was at the 
intersection? A. Yes, I do. 

Q. And you say your car is about 14 feet long? A. Yes, 
sir. 

Q. And what happened when you threw on your brakes? 
A. My car stopped; it was a hydraulic brake car and it 
stopped, and that car went directly in front of me and just 
busted the front of my car. 

Q. Tell the Court and jury the effect of your stopping, 
the effect of putting on the brakes there; what did it do to 
your car? A. I don’t understand you. 

Q. Did it throw you against the windshield, or upset you? 
A. No, there was no jolt, it didn’t throw us forward. 

Q. What do you remember about the collision itself as to 
whether it was a loud crash or loud blow, or just what it 
was ? A. There was no collision at all. When the car passed 
in front of mv car it was like something swished bv and at 
that time my car stopped and I watched the car going by, 
up the street, I didn’t think it was going to stop at all, and 
when it was almost half way up the block the car started 
sliding and upset, and we at that time hadn’t moved. We 
just watched the car go by. 

221 Q. What was the fact as to whether your car was in 
motion or not? A. It was not in motion as the other 

car brushed by. As my car stopped the other car brushed 
across the front of my bumper. 

Q. And what was the direction of the other car as it pro¬ 
ceeded on up Eye Street? A. It was going east. 

Q. Well, going in a straight line? A. No, it was rather 
careening. 


Q. And how far did it go according to your best memory 
before it ran into the curb there? A. I don’t know that it 
went into the curb; it seemed to me, now, I am not a^i ac¬ 
curate judge of distance, but it went away up the block, al¬ 
most, well, to the center of the block, it seemed to me* and 
then the car kind of slewed and went over, and went 'west 
again. 


Q. Do you know of your own knowledge what caused the 
car to slew around ? A. I have a definite idea that it was my 


bumper. 

Q. 'Where was your bumper? A. It was attached to jtheir 


car. 

. Q. What did you do after this other car came to a stop? 
A. Well, I didn’t do anything for a couple of minutes, j We 
sat and watched the car and it turned over, and when it 
turned over 1 said that the car had turned over, and I drove 
my car up to the north corner of Fifteenth Street! and 
parked it and got out of the car and went over to the (Jther 
car. 

Q. What happened—what did the ladies wdthjvou 
222 do when you brought your car up and parked it|and 
got out ? A. Thev staved in mv car. 

Q. What happened when you got down to where thisj car 
had overturned? A. By the time I got there Mr. and ^l>s. 
Lewis were both out of their car. 

Q. And did you overhear any words between them inj the 
nature of a dispute or disagreement? A. Well, yes, they 
were disagreeing with each other. 

Q. About what? A. Mr. Lewis wanted to get his car'up- 
righted and go on, and Mrs. Lewis insisted that they go to 
the hospital, and lie insisted that he was all right and waited 
to go on, and she kept insisting no, that she wanted to gp to 
the hospital. 

Q. Anything said about getting the car turned upright on 
its wheels? A. Mr. Lewis was the one who wanted toiget 
the car upright and keep on its course. 

Q. Anything else said? A. T didn’t have any conversation 
with Mr. or Mrs. Lewis; I tried to speak to them and tjhev 
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wouldn’t pay any attention to me, and I turned around and 
went back to my car. 

Q. Did you stay in it? A. Yes, until the policeman came. 
Q. And who was the first officer who came? A. I do re¬ 
member that Officer Richardson was there and Officer 
Kuhns, but I couldn’t tell you which one came there 
first. 

223 Q. How long- after the actual collision and you 
moved your car up and parked it was it that the first 

officer appeared at the scene ? A. It was quite a while. 

Q. How long, could you tell us approximately? A. I 
couldn’t tell exactly because it alwavs seems longer in a 
case like that, but I should say about ten minutes before an 
officer came. 

Q. Did an officer interview you about the accident? A. 
Yes. 

Q. Was that Officer Richardson? A. I am not sure 
whether it was Officer Richardson or Officer Kuhns. 

Q. As to whether this Ford automobile had any lights on, 
or not, have you any distinct recollection about that? A. 
When the car passed me I don’t know, but I do know when 
the car turned over the lights were out, because when they 
uprighted the car they turned the lights on. 

Q. You are positive of that ? A. Yes, I am positive of 
that. 

Q. Who turned the car back on its wheels? A. I think 
one of the officers assisted; I think Officer Kuhns told me 
he assisted to upright the car. By that time there were a 
lot of people there. 

Q. You don’t actually know? A. I don’t actually know, 
because I went back to my car. 

Q. It was after you went back to your car that they set 
the car up? A. Yes, sir. 

224 Q. Who turned the lights on? A. I don’t know. 

Q. But the lights were off when you first went down 

there? A. Yes, they were. 


I 


i 

I 

j 
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Q. Do you know, Mrs. McWilliams, who, if anyone* put 
in a telephone call to the police to come and investigate this 
accident? A. I don't know. The officer that was on;foot 
came first, and then later a police car came, but I don’t 


know. 


Q. You don’t know who telephoned? A. No, I don’ti 
Q. Did you at any time attempt to leave the scene o^ the 
accident before the police got there? A. No. 

Q. When you went down to where the car was overturned 
did you make any effort to identify yourself? A. I tried to. 

Q. IIow? A. I tried to speak with Mr. Lewis but he 
wouldn’t talk to me. 

Q. Now, approximately where was your car in the iiiter- 
section when von looked to the left the second time and ^aw 
this approaching vehicle? A. I was near the center of!the 
intersection when 1 looked to the left and saw the car com¬ 
ing on the wrong side of the street, and then is when I 

. i 

threw on my brakes and my car when it stopped was Well 
over the center of the intersection. ; 

225 Q. When you speak of your car being over the ([en¬ 
ter of the intersection, what part of the car, all of 
it? A. No, the front of it. j 

Q. The front of it? A. Yes. j 

Q. What damage was done to your automobile, physical 
damage that you could see there? A. Nothing except that 
the bumper was missing; I didn’t know that the bumper 
was missing until some one brought it back to my car. j 
Q. Were your headlights shattered? A. They were not 
touched. 

Q. Were the fenders dented? A. No. 

Q. Was there any mark or dent in the front of your ear 
at all ? A. No. 

*#*#*#*• 

227 Q. Mrs. McWilliams, were you or either of your 
passenger friends injuret* in this collision? A. No, 
we were not jolted, none of us. 

Mr. Frost: You may cross-examine. 

V I 


I 


! 
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Cross-Examination 

Bv Mr. Bress: 

•> 

Q. You mean that when the brushing, as distinguished 
from an impact, which you described, occurred, it didn’t 
even jolt the position of your car? A. It did not, it did 
not. 

228 Q. You didn’t feel this impact enough to even in¬ 
dicate that the bumper was gone? A. I didn’t know 

that the bumper was gone until it was returned. 

Q. Did you know that you touched something? A. It 
wasn’t like an impact, Mr. Bress, it was just like a swish, 
I didn’t kno'u even that we had hit, there was no jolt, no 
bump. 

Q. Was your bumper hanging loose before this accident? 
A. No. 

Q. Was it a new Reo? A. No. 

Q. It was several years old? A. Yes. 

Q. And the bolts were all in their original positions? 
A. Yes. 

Q. And the tearing off of the bumper didn’t even jolt 
the car? A. I am sorrv to sav it didn’t, but vou must real- 
ize this, also— 

Q. (Interposing) But your car was standing still across 
the intersection at the time the other car brushed in front 
of it? A. Yes. 

Q. At the time you saw the other car you were already 
in the intersection? A. No, I was going through the inter¬ 
section. 

Q. And, now, as you approached the intersection isn’t it 
a fact that you testified you looked to your left and right 
and saw no traffic coming? A. Yes. 

229 Q. And then proceeded into the intersection? A. 
I did. 

Q. And then looked to the right and left again and saw 
this car? A. I looked to my left again and saw this car. 
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Q. So as you were about to enter the intersection you 
looked to the rig-lit and left and didn’t see any car? A. 
Xo, at the intersection I didn’t see any car. 

Q. What do you mean by at the intersection? A. jl didn’t 
look away up the street. 

Q. As you approached the intersection do you tvant us 
to understand you didn’t look any more than at what was 
along these curb lines? A. I didn’t see anything|coming 
along within my vision the first time I looked. 

Q. The first time you looked? A. Yes. 

Q. And at that time you were— A. (interposing) At 
the intersection. 

Q. So the first time you looked for anything at jail you 
were at the intersection? A. At the corner. 

Q. All right, we will put a number 1 indicating where 
you were the first time you looked. A. Yes. 

Q. And at that time there was no car coming Ion Eye 
Street? A. Xot in my line of vision, no. 

230 Q. And by the time you got to this point! in the 
intersection you said a car came out of nowhere into 
your line of vision? A. Almost. 

Q. What do you mean by almost? A. T mean it ejame so 
quick it looked like it came from nowhere. 

Q. When you looked and saw no car you proceeded? A. 
Yes. 

Q. And you looked to your right again? A. I didn’t look 
to my right again. 

Q. You looked to your left again? A. Yes. 

Q. And you saw the other car coming? A. Yes. j 

Q. And where was the other car T hen you saw it? A. It 
was almost to my car. 

Q. And when you say almost to your car can you! tell us 
how far? A. 1 couldn’t tell you in a matter of feet,| but so 
close I threw on my brakes. 

Q. When you threw on your brakes where were you? A. 
When my car was stopped it was over the intersectibn. 
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Q. Was your car stopped at the point you show on the 
diagram? A. I couldn’t tell vou exactly— 

Q. (Interposing) You threw on your brakes as hard as 
vou could, didn’t vou? A. Yes. 

231 Q. And the application of brakes was harder than 
one ordinarily puts them on, is that right? A. Yes. 

Q. And when you applied your brakes your car came to 
a stop with the front just a little beyond the middle of the 
intersection ? A. Yes. 

Q. Now, from the time you applied your brakes where 
was the other car at that time? A. The car was still com¬ 
ing when I applied my brakes. 

Q. Now, I would like to know, Where was your car when 
you applied the brakes? A. I was right at the center of 
the intersection. 

Q. You mean when you applied your brakes your ear 
was at— A. About there (indicating). 

Q. And when you applied your brakes isn’t it a fact that 
your car went ten feet before it stopped, fifteen feet? A. 
No, I wouldn’t say fifteen feet. 

Q. How far would you say your car went? A. I wouldn’t 
know. 

Q. Do you deny, Mrs. McWilliams, that the fact of the 
matter is that the brakes were applied down here and not 
up here (indicating) ? A. I do deny that fact emphatically. 

Q. Now, when you were down at this point, No. 1, as I 
understand your testimony, at that point, there was no car 
that you could see? A. There was no ear that I could 
see. 

232 Q. And the first time you saw the car the front of 
your car was entering the intersection? A. I was 

near the intersection. You don’t throw on vour brakes 
just immediately, you have got to think. 

Q. No, but what I am trying to get at is this: Where was 
the other car? A. The other car was approaching on the 
left up Eye Street. 
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Q. When you first saw it to the left on Eye Street dosyou 
mean it was still bevond Fifteenth Street, bevond this curb 
line? A. No, it was beginning to come into the center of 
the intersection, too. 

Q. And the place—I know it is difficult to make aecujrate 
marks, but will you please be kind enough to come djown 
here and put a mark on this diagram where the Lewis) car 
was when vou first saw it ? A. I will trv to. When I got 
to this point (indicating), I threw on my brakes—this is the 
center here? 

Q. Xo, I will explain this, this is Fifteenth Street Run¬ 
ning north and south, this is Eye Street, and these dojtted 
lines represent imaginary lines (indicating). A. All right. 
This is my car up here, and this car is coming right along 
here (indicating). 

Q. All right, the point where you think your car whs is 
this point here? A. Up here (indicating). 

Q. I want to put it where you say. A. Well, put it right 
there (indicating). 

233 Q. We will put the mark “2”, is that right? A. 
That is close enough. 

Q. And at point 2 is where you were when you first saw 
the other car? A. Yes. 

Q. Xow, will you, with your own hand, make a mark 
showing, when you were at point 2, where was the other 
car? A. When I was here the car was coming through here 
(indicating). 

Q. Had it entered the intersection, just entering?! A. 
That 1 couldn’t tell, it was coming here. 

Q. And was it about the west curb line of Fifteenth 
Street when you first saw it? A. Well, I would say thjat— 
no, it wasn’t. * * * It was closer in than that curb line. ! 

By Mr. Bress: 

Q. It was in the intersection? A. Yes. 

Q. Xow, put the mark “3” in your best judgment^ we 
know these are not exact figures, the place where the other 
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car was, according to your best recollection? A. When I 
first seen the car it was about in here (indicating). 

Mr. Frost: What part of the car does that represent? 

By Mr. Bress: 

Q. Does this “3” represent the front? A. I guess you 
would call it the front. 

Q. All right, front, back or middle; now, if you will re¬ 
sume the stand. 

234 Now, Mrs. McWilliams, when you first saw the car, 
the Lewis car, it was at point 3 here; did the Lewis 

car have lights on it? A. I didn’t see that, I couldn’t tell 
because the car was coming fast. 

Q. The distance from that point to here and point 3 here, 
that distance isn't much over 20 feet, is it, not much further 
than from me to you, is that correct? A. No, I guess that 
is about right. 

Q. And you don’t know whether or not this car had lights 
on it? A. No, I don’t. 

Q. This was a dark night? A. No, it was a clear night. 
Q. Clear night? A. Clear night; I couldn’t say whether 
the car had lights on or off, I am sorry. 

Q. Now, when you applied your brakes you were at point 
2, and how many feet, approximately how many feet from 
the time you applied your brakes at point 2 did your car 
go before it stopped? A. Well, I don’t know exactly, it 
couldn’t go very far because if it had gone, if it had skidded 
for a long distance it would have jolted us. 

Q. But it didn’t stop so suddenly as to throw you all out 
of your seats? A. No, it didn’t, I wasn’t going that fast. 

Q. But after your car, after this bumper was torn 

235 off, after this brush by, was your car just past the 
imaginary line of Eye Street? A. It was just over 

the center. 

Q. So point 2 is approximately the point you saw the 
other car? A. Yes. 

Q. And this is where you applied the brakes? A. Yes. 
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Q. And point 2 is approximately the point where it kvas 
when the other car struck you? 

Mr. Frost: Xo, she didn’t say that. 

The Court: Xo, you asked her if she said it was 15 jfeet 
and she said she didn’t think it was, and you asked her jhow 
far it was and she said she didn’t know; that was her ekact 
answer. 

By Mr. Bress: 

Q. Was there any other traffic coming west on Eye Street 
going east, or other traffic coining or going in any direction 
which obstructed your view of traffic coining from jEye 
Street from the west? A. Xo. 

Q. Where is Mrs. Schrimpi employed, or was she!em¬ 
ployed at that time? A. She was employed with Hatvey 
Cutton, that is an automobile accessory place; that wasn’t 
her permanent position, she was there for another girl jwho 
was on vacation. 

Q. You three ladies were on your way home? A. Y4s. 

Q. At this hour? A. Yes. 

236 Q. And you had picked up these other two after 
their appointment and gone to a fortune teller and 
then to a late dinner ? A. Yes. 

Q. Had you just completed your dinner prior to this? 
A. Yes. 

Q. There was no drinking going on at the table? A.! No. 

Q. And as you were driving along did you have a heiater 
in the car? A. 1 didn’t have a heater. 

Q. And were you ladies engaged in conversation?! A. 
I guess we were talking, naturally. 

The Court: If she denied it, nobody would believe it. 

By Mr. Bress: 

Q. Mrs. McWilliams, just one further observation in 
connection with the speed at which your car was gding; 
you, of course, were not looking at your speedometer and 
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vour statement that vour speed was about 10 or 12 miles an 
hour was your estimate of what your speed was at that 
time? A. Yes. 

Q. And you stated in some detail to us the fact that this 
Reo Flying Cloud was a car slow to get warmed up; you 
didn’t mean to convey to us the impression that this car 
couldn’t go at a much faster speed within a couple of 
blocks? A. It could not. 

Q. Do you mean a Reo Flying Cloud in a couple of blocks 
could not develop a speed of more than 16 or 18 
237 miles an hour in a distance of a couple of blocks? 
A. It is hard to believe unless you have driven one. 

Q. I have driven one. A. Well, have you had the ex¬ 
perience of leaving one out in the wintertime and trying 
to get it warmed up ? 

Q. I have. 

The Court: You are making a witness of him. 

The Witness: I am. 

By Mr. Bress: 

Q. But this was in March? A. It was, and it was a very 
cold night, we all had our fur coats on. 

Q. The fact that ladies have fur coats on doesn’t neces¬ 
sarily mean it was a very cold night, but you don’t mean 
to— A. (Interposing) Are you sure you have driven one 
in real cold weather? 

Q. Yes. A. Do you know how they pulf and buck and 
snort ? 

Q. Did your car pass the Maryland motor vehicle inspec¬ 
tion? A. Yes, but he had nothing to do with it. 

Q. But did your car pass a Maryland motor vehicle in¬ 
spection at that time? A. Yes. 

The Court: How old a car was it? 

The Witness: About six years old. 

The Court: A 1928 model, ’27 or ’28? 

The Witness: Yes. 


238 By Mr. Bress: 


Q. Now, you say that when this brushing—I am afraid 
to call it impact—occurred, you stopped and looked and the 
other car was still going down the street? A. I stopped 
and the car came and swished by and continued on on Eye. 

Q. That car went down the street a good distance before 
it turned over? A. Yes, sir, it did. 

Q. Isn’t it a fact that the car turned over within 25 feet 
of the point of impact? A. No, that is not true. 

Q. Did you see the car turn over? A. Yes, sir, I Saw it. 

Q. And it turned over on its side? A. It did. 

Q. After it turned over on its side did it continue oil some 
distance on its side? A. It slewed around and back.j 

Q. That car ended up in front of the entrance to the 
Chandler Bulding, didn’t it? A. I didn’t notice the build¬ 
ing. 

Q. Did you walk over to that car? A. I did. 

Q. Are you able to point to any object in this roonj as to 
how far it was from the corner of Fifteenth and Eve ito the 
place where the car was overturned? A. I would rather not 
because I don’t know whether I can or not. 

239 Q. When you said on your direct examination that 
it went up a half a block do you mean that there is no 
object in this room far enough from you to indicate how far 
from the intersection the car went before it stopped?! A. I 
would rather not saw 

Q. After this occurred you did nothing for a couple of 
minutes? A. No. 

Q. You stayed in your car? A. Yes. 

Q. Was it a matter of getting composed ? A. Well, 11 was 
rather frightened. 

Q. And after this passage of a couple of minutes yoh then 
got out and went down to the scene of the accident? : 

# * * 

i 

The Witness: I had sat in the car watching the othbr car 
going up the street, and I thought it wasn’t going tp stop 





156 


when suddenly it slewed around and turned over, and at that 
point I drove my car over to the other corner and sat there 
watching it turn over. 

Bv Mr. Bress: 

Q. You and your passengers in your car watched that car 
going down the street before it turned over? A. We 
did. 

240 Q. And that was before you moved your car up 
the street and parked it? A. No, I was still sitting 

there when it happened. 

Q. And after it happened is when you drove up and 
parked? A. After it turned over, that is when 1 moved my 
car and parked and got out and went up to the other car. 

Q. And when the accident occurred, when it turned over, 
your car was still in the intersection where it stopped? A. 
Yes. 

Q. Now, you saw Mr. and Mrs. Lewis’ car, your car was 
in the intersection when Mr. and Mrs. Lewis’ car turned 
over ? A. Yes. 

Q. There was nothing to obstruct your view of that car, 
was there? A. No. 

Q. Did you see them helped out of the car? A. I didn’t 
see them helped out. 

Q. When you got there they were already out ? A. Yes. 
Q. And you don’t know how long before they were helped 
out ? A. No. 

Q. They had to be pulled out through the top and then 
jump down, did they not? A. I don’t know, I didn’t see 
them taken out. 

Q. It was impossible to open the door on the left side? 
A. That would have been impossible. 

Q. When you got there you say Mr. and Mrs. Lewis 

241 were disagreeing? A. Yes. 

Q. And the subject of disagreement was that Mr. 
Lewis wanted to get back in his car and go on ? A. Defi¬ 
nitely. 


Q. You didn’t suggest to anybody that they turn the car 
over? A. No, I did not. 

Q. And Mr. Lewis didn’t look as if lie were dazed or dis¬ 
oriented? A. I don’t know, I had never seen Mr. Lewisjbe¬ 
fore and I don’t know how he would look if he was dazedj. 

Q. Did he limp? A. No, he was standing talking to; his 
wife. 

Q. And Mrs. Lewis didn’t show any signs of injury, 


either? A. No. 

Q. But you know* while you were standing there talking 
they were taken to the hospital ? A. I knew* they w r ent to 
the hospital. 

Q. Were any pictures taken of that automobile? A. No. 

Q. Your automobile? A. No. 

Q. That automobile w*as in your custody after the Occi¬ 
dent ? Did you have it for some time? A. I had it for aljiout 
three or four years. 

Q. And w r as any picture taken by anyone of the fronjt of 
your automobile after this accident and wdthin a pe- 
242 riod of w r eeks or months thereafter? A. Not that I 
know of. 

Q. At the time did you or anyone take a photograpljL of 

vour car? A. No. 

* 

Q. Who repaired the front of your car? A. It was re¬ 
paired in Bethesda. 

Q. By whom? A. I don’t remember whether it wasl—I 
think it was Murray Brothers; we have w’ork done at lioth 
Burrows and Murrays and I don’t remember at this tjime 
which company did it. 

Q. Do you have any bill or record of what repairs vfere 
done to your car at that time? A. No, I don’t. 

Q. If any repairs w’ere made would that bill have been 
rendered to vour husband? A. Yes. 
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243 Direct Examination of Mrs. Blanche Schmidt 

By Mr. Frost: 

Q. Your name is Mrs. Blanche Schmidt? A. Yes, sir. 

Q. You are married? A. Yes, sir. 

Q. What is your husband’s name? A. Walter R. 

Q. And you all live at Seventeenth and Park Road in the 
Wellington Apartment? A. Yes, sir. 

Q. Do you know Mrs. McWilliams here? A. I do. 

Q. How long have you known her? A. Oh, twenty-two 
years, or so. 

Q. About twenty-two years? A. Yes, sir. 

Q. Do you recall an evening when you went down town 
with her and later an accident happened? A. Yes, sir, I do. 

Q. Where did you meet Mrs. McWilliams that evening? 
A. She met me at my office. 

Q. Where is that ? A. Veterans Administration. 

244 Q. You will have to keep your voice up a little bit 
in order that everybody can hear you. 

Did you have some prearrangement with her about meet¬ 
ing her and going some place? A. Yes, sir, we did. 

Q. Who else, if anyone, was with you that evening? A. 
Mrs. Schrumpi, a friend of ours. 

The Court: Those gentlemen down at the end there have 
to hear you. 

By Mr. Frost: 

Q. Talk as loud as I do and you will have no trouble. 

Where did you contact her? A. Who? 

Q. The third lady. A. We met her at her office. 

Q. Just tell us generally in the early part of the evening 
what you ladies did then. A. You mean from the time we 
met Mrs. Schrumpi? 

Q. Yes. A. Well, we had an appointment with the for¬ 
tune teller, so we went there and spent most of the evening, 
and we had a dinner engagement later on, I guess about ten 
o ’clock. 
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Q. And where did you leave the car when you were pav¬ 
ing dinner? A. On G Street between Fourteenth and Fif¬ 
teenth. 

Q. And approximately what time did you go back to hie 
car? A. Around twelve o’clock, or shortly thereafter. \ 

Q. Whose car was that? A. Mrs. McWilliamsf. 

245 Q. And who drove it when you got in it, when you 
went back at twelve o’clock? A. Mrs. McWilliams. 

Q. And how were you other two ladies seated as to being 
next to Mrs. McWilliams? A. I was sitting next to N[rs. 
McWilliams and Mrs. Sclirumpi was to my right. 

Q. The driver being on your extreme— A. Left. 

Q. Now just tell us in your own way from the time you 
started up in the car up to the point of the accident, j A. 
Well, when we got in the car it was a rather cold evening 
and the car was a little hard to start, rather sluggish,! so 
we turned the car at Fourteenth and G—or Fifteenth, I 
guess it is— 

Q. (Interposing) That is the corner near the Treasury 
Department? A. Yes. And proceeded north on Fifteenth 
Street until we came to the intersection of Eye. 

Q. Now, as you crossed those intersections of New York 
Avenue and H Street, what was the condition of traffic 
lights? A. I believe they were just going off at that time 
at Fifteenth and New York Avenue. 

Q. How was the automobile being operated with respect 
to speed as you went up Fifteenth Street? A. As I ^ay, 
it was rather sluggish; it was an old 1929 Reo and couldn’t 
go very fast until after it got started real well, ^ot 

246 warm, and I should say we were going around fif¬ 
teen miles an hour. 

Q. Now, from the time that you approached the inter¬ 
section of Fifteenth and Eye Streets, tell us just what hap¬ 
pened, what you observed yourself. A. From where? 

Q. From the time you were halfway in the block between 
H and Eye, that block, on Fifteenth Street, the streetj on 
which your automobile was going north, just what bap- 
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pened. A. Well, we were just proceeding on Fifteenth 
Street and when we came to the intersection of Eye Street 
the first thing I know Mrs. McWilliams had stopped her 
car and here this car whizzed by us from the left. 

Q. When was the first time you saw this car that whizzed 
by you? A. Just almost immediately when it passed us. 

• *••••• 

Q. Prior to this accident did you yourself drive 

247 automobiles? A. Yes, sir, I drove Mrs. McWilliams’ 
car prior to that. 

Q. You had operated this old Reo? A. Yes, sir. 

Q. How’ frequently? A. We had just come back from 
Florida the first of March, so I knew* how it acted. 

Q. You drove it on that trip, did you? A. Yes. 

Q. On this evening w’hen you w’ere half-way of this block 
w’here I asked you to start, how* fast, in your opinion, was 
this Reo being operated? A. I don’t think it was going bet¬ 
ter than fifteen miles an hour. 

Q. Is that your best judgment? A. That is my best 
judgment and recollection, and also from knowledge of 
the car. 

Q. At approximately w’hat point in the intersection had 
the front of your automobile reached w’hen you first be¬ 
came aw’are of the fact that any other car was there? A. 
In the middle of the intersection. 

Q. The front of your car? A. The front of our car was 
over the middle of the intersection when she stopped. 

Q. Was there any noise made, or any outcry that 

248 attracted your attention? A. The car wras stopped, 
the Reo w*as stopped, and I saw’ this car w’hiz by us. 

Q. It was the Reo slowing down that first attracted your 
attention, was it? 

Mr. Bress: Object to the question. 

The Witness: The Reo had stopped. That first attracted 
my attention— 

Mr. Bress (interposing): One minute. I object to the 
question. 
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The Court: I will have to sustain the objection toj the 
question in that form. It has been answered and I will have 
to strike out the question and answer. Direct your inquiry 
in a different manner. 

Mr. Frost: All right, sir. 

By Mr. Frost: 

i 

Q. What was it that first made you aware of the fact 
that there was anything unusual in the intersection thfere? 
A. When the car stopped, when our car stopped. 

Q. Now, did you see this other car after your car stopped? 
A. I just saw it going along past us, yes, if that is Tjvhat 
you mean. 

Q. That is what I mean. And tell us what you observed 
with respect to that car as long as you had it under obser¬ 
vation. A Well, the only thing I can think of is thq car 
was sort of zig-zagging, and after it passed our car j and 
went down towards the right on the wrong side of the 

street, on the right-hand side. 

249 Q. Now, when you say the “right-hand side”-f- A. 

(Interposing) I mean the hight-hand side of our! car. 

Q. That would be the south side of Eye Stret, would it? 
A. It would be the east side of Fifteenth on Eye Street. 

Q. I am trying to find out so we will know just what 
you mean when you say it sort of went to the right of jyour 
car as it passed. A. We were going up Fifteenth, and jas it 
went down it went down past us on my right. 

Q. Did you see how far down the street it went befojre it 
came to a stop? A. Well, I saw, but I wouldn’t know how 
far it was, I mean in actual number of feet. 

By the Court: 

Q. Can you point to any place from you in the court foom 
that would indicate the distance in your best judgment j A. 
Well, I should say from the end of whatever this is (jindi- 
cating), over to the building line. 

Q. What is that? A. I would say from the end of |this, 
whatever this is here (indicating)— 
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Q. (Interposing) Over here (indicating)? A, No; the 
little part that goes out there (indicating). 

Q. Right here (indicating)? A. Yes, past the building 
line, then turned around and came back. 

By Hr. Frost: 

• *##**• 

250 Q. What do you mean by the building line? A. 

The building line on the street. 

By the Court: 

Q. How far from you, where you are? Point to something 
in the court room. A. All right; from me to the end of that 
(indicating). 

Mr. Frost: For the sake of the record, the witness is 
pointing to the right-hand end of the judge’s bench. 

By Mr. Frost: 

Q. And it was that far from where ? A. It went down the 
street; I think it went down the street that far from the 
building line. 

Bv the Court: 

Q. From the building line? A. Yes. 

The Court: It went that far down Eye Street beyond the 
curb at Fifteenth Street. 

Mr. Frost: She didn’t say that; she said the building 
line. 

The Witness: I really should have said the curb; I guess 
that is what I should have said, because that is what I 
meant by building line. 

The Court: Let’s put it this way, because the Court and 
jury want to know how far she thought the Lewis car trav¬ 
eled after it passed your car, pointing as well as you can to 
some object in this room. 

The Witness: Well, I would say from where I am sit¬ 
ting to the wall. 
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251 The Court: From where you are sitting to the 
wall? 

The Witness: That is, past the car where we were! sit¬ 
ting. 

The Court: That really is the important thing, howj far 
from that car. 

I 

By Mr. Frost: 

Q. With respect to your car, what was its condition with 
respect to motion at the time this other car flashed in tVont 
of you? A. It was stopped. 

Q. And how long did it remain stopped there before it 
was moved by anyone? A. Well, I really don’t know ex; 
actly; Mrs. McWilliams got out and came back later and 
moved the car over to the curb. 

Q. Did you get out of the car at any time? A. No. ! 

Q. You stayed in the car all the time during this-- A. 

(Interposing) Yes, until we went to the police station, j 

Q. Who went to the police station with you? A. j^lrs. 
McWilliam and Mrs. Schrumpi, but 1 don’t recall whq the 
officers were. We went in a police car, or a car that! the 
police was operating. 

Q. And how did you get home that night? A. In ^Irs. 
McWilliams’ car. 

Q. You drove on home in her car? A. Yes, sir;! the 
police brought us back to her car and then we dfove 

252 home in her car later on. 

Q. Did Mrs. McWilliams drive? A. Yes. 

Q. Were you injured in this occurrence? A. No, I was 
not. 

Q. Was anyone in your car injured? A. Not to my knowl¬ 
edge. 

Q. Describe any noise, or commotion, that you hear^ at 
the time of the flashing of this car in front of you that 
would indicate a collision or impact? A. I wasn’t awaje of 
any noise or any impact at all. 

Q. Do you know in minutes how long it was your car 
stayed there before Mrs. McWilliams drove it over toj the 

i 
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other side of the street? A. Well, I couldn’t really say 
positively, but I think around ten minutes. 

Q. Before she drove it over and parked it? A. Yes. 

Q. Did you, after getting home, observe the front part of 
the McWilliams car? A. No; I went to my home and she 
went to her home. 

Q. Was there any difficulty about operating the Mc¬ 
Williams car that night? A. No, there was not. 

Q. After the accident? A. No. 

253 Cross-examination 

By Mr. Bress: 

Q. You say after the accident your car remained in the 
middle of the intersection and was not moved by Mrs. Mc¬ 
Williams until about ten minutes after the accident? A. 
That’s right. 

Q. And was Mrs. McWilliams in the car the whole time 
or had she gotten out in the meantime? A. As I recall, 
she had gotten out in the meantime and gone over to the 
other car. 

Q. So you and Mrs. Schrumpi remained in the car as it 
was at the intersection, while Mrs. McWilliams got out, 
and then Mrs. McWilliams came back and parked it? A. 
That’s right. 

Q. Did the police come in the meantime? A. They didn’t 
come until we had parked the car, until Mrs. McWilliams 
had parked it. 

Q. You didn’t make an inspection of the front of the Mc¬ 
Williams car at the time? A. No, but I was told— 

Q. (Interposing) Not what you were told. A. I 

254 saw them bring the bumper back. 

Q. You knew the front part of the car was dam¬ 
aged ? A. I don’t know that it was; they brought the bum¬ 
per back and said it was Mrs. McWilliams’ bumper and put 
it in the rumble seat. 
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Q. You didn’t feel any physical contact between th^ car 
you were riding in and the Lewis car that would have taken 
that bumper off? A. No. 

Q. You didn’t feel anything? A. No. 

Q. Now, as to your testimony, Mrs. Schmidt, you (jidn’t 
see the Lewis car until after— A. (Interposing) Uiftil it 
was ready to go in front of us. 

Q. As it w T as being in the act of being in front of: you? 
A. Yes. 

Q. That is the first time you saw it? A. Yes. 

Q. You weren’t paying any attention to traffic at that 
time ? A. As you are crossing an intersection you look |auto- 
matically. 

Q. And you three ladies were all wearing fur coats sit¬ 
ting in the front seat? A. I don’t know what the other 
ladies had on. I had a short fur coat on myself. 

Q. I would like to have you tell us where your car was 
at the time vou first saw the other car. A. I told you 
255 that once; it was in the middle of the intersection 
of Fifteenth and Eye Street. 

Q. And was that before there was any application of 
brakes by Mrs. McWilliams? A. I didn’t get you. 

Q. Do you recall Mrs. McWilliams at any time immedi¬ 
ately prior to this brushing or impact, do you recall her 
applying the brakes of the car? A. We had stoj)pid at 
that time. I don’t recall if she had applied the brakes be¬ 
fore that. We were at a stop at that time. 

Q. You were at a stop before the other car passed^ A. 
Yes. 

Q. And that car was stopped by the collision or the ajppli- 
cation of the brakes? A. By the application of the brjakes. 

Q. Could you tell where the car was when the brakes 
were applied. A. She stopped almost instantly. 

Q. And that instantaneous stopping didn’t jolt yoiji out 
of your scats? A. No; we were not going fast enougji for 
that. 

I 

i 

i 

i 

i 

i 
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Q. And you didn’t see the other car at the time she ap¬ 
plied the brakes f A. Between— 

Q. (Interposing) I don’t want to ask you anything un¬ 
fair. I want to give you all the time you need to answer 
the question. A. Say it again, please. 

256 Q. I want to know—it is material to this case— 
as to where your car was in relation to the other 

car. A. I don’t know; I didn’t see the other car until we 
stopped. 

Q. You don’t know where your car was exactly when the 
brakes were applied; is that correct? A. It was in the in¬ 
tersection when the brakes were applied. Of course, I can’t 
say exactly when she put her foot on the brakes. You would 
only know that yourself when you are operating the car. 

Q. And your car stopped instantaneously? A. Almost 
immediately. 

Q. Now r , about the speed of the Reo, you had just come 
back from Florida on a trip with Mrs. McWilliams. You 
didn’t have any trouble driving up from Florida, did you? 
A. No, we had never had any trouble. 

Q. And driving up from Florida I suppose you had no 
trouble driving at fifty or sixty miles an hour? A. No, we 
never did drive fiftv or sixtv miles an hour. 

•> V 

257 Q. How fast did you drive it coming up from Flor¬ 
ida ? A. I don’t see that that has anything to do with 

this case. 

Q. Well, maybe it hasn’t, Mrs. Schmidt, but— A. (Inter¬ 
posing) Around forty-five miles an hour I think was as 
fast as we ever drove. 

Q. You ladies were conversing at the time of this acci¬ 
dent? A. 1 don’t recall that we were. 

290 Direct Examination of Mrs. Eleanor Schrumpf 
By Mr. Frost: 

Q. You are Mrs. Eleanor Schrumpf ? A. Yes. 

Q. Where do you live, Mrs. Schrumpf? A. 5131 Connec¬ 
ticut Avenue. 
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Q. How long have you lived in the District of Columbia? 
A. All my life. 

Q. Are you employed? A. Yes, I am. 

Q. I believe that since this accident you have suffered 
the loss of your husband? A. Yes, I have. 

Q. At the time of this accident you were married!? A. 
Yes. i 

Q. Do you recall the time of this accident that wle are 
concerned with here? A. Yes, I do. 

7 j 

Q. What, if any, arrangement did you have for meeting 
Mrs. McWilliams that day ? A. We planned to meet at my 
office after my office hours. 

Q.Where did you meet Mrs. McWilliams? A. Mrsj. Mc¬ 
Williams met me at loth and U Streets. 

Q. Keep your voice up. A. Yes. 

Q. About what time was that ? A. About 5:30| p. m. 
291 Q. Where did Mrs. McWilliams and you meetj? A. 
15th and U Streets, Northwest. 

Q. What was there? A. At that time that was ajt my 
office where I was employed. 

Q. What, if any, plans did you have for the evening!? A. 
Well, we planned to go to a fortune teller’s place. 

Q. Was that plan carried out? A. Yes, it was. 

Q. How long did you stay at the fortune teller’s? A. 
Well, there was three of us, and I think it was about 10 
o’clock when we finished. 

Q. Where did you go then? A. We had some supper, 
late supper. 

Q. What, if anything, did you do with your automobile 
while you were having supper? A. We parked it. 

Q. Where? A. On New York Avenue, Northwest, inear 
15th. 

Q. In what direction was the automobile pointing? A. 
West. 

Q. If you remember? A. West. 

Q. Pointing west? A. Yes. 


i 

i 

! 


I 
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Q. About what time did you come back to the auto- 

292 mobile there? A. Well, I think we finished about be¬ 
tween 12 and 12:30. 

Q. Did you walk back to your automobile ? A. Yes. 

Q. Tell us what type of automobile this was? A. It was 
a Reo coupe. 

Q. Who was operating that? A. Mrs. McWilliams. 

Q. After you got back to the automobile, what did you do 
then? A. Well, we turned and started home. 

Q. How were you seated in the automobile? A. Mrs. 
McWilliams was driving at the wheel; Mrs. Schmidt was 
in the center and I was on the side. 

Q. What route did you take? What direction did you 
go in? A. We turned right on New York Avenue and then 
north on 15th Street. 

Q. By the way, are you sure the car was parked on New 
York Avenue ? A. Yes. 

Q. You crossed New York Avenue and into 15th Street, 
did you? A. Yes. 

Q. And you proceeded up 15th Street north of New York 
Avenue? A. Yes. 

Q. At approximately what speed did your car op- 

293 crate at that time ? A. I think we were doing around 
16 or 18 miles an hour. 

Q. Did that speed increase or decrease as you went up 
the street? A. No, it didn’t increase. 

Q. Will you tell us now from the time you left there and 
went up to the point where the accident occurred, tell us in 
your own language what led up to the occurrence? A. We 
proceeded north on 15th Street. At the intersection of Eye 
Street, after we entered, there was a car that approached 
and went by very quickly, going east on Eye Street. 

Q. Tell us what happened to your car? A. Mrs. McWil¬ 
liams applied the brakes immediately and the car came to a 
stop, and this car having gone by already. It seemed to be 
on the wrong side of the two-way street. 



I 


169 


Q. What do you mean by north, south, or west? A. Well, 
it would be on the north side of Eye Street, and that car 


was going east. 

Q. Did you observe what happened to that car? A. It 

went bv. I saw it—about the middle of the block. That 
* 

would be between 14th and 15th and it turned over. 

Q. Did you keep your eyes on it after it passed your car? 
A. Yes, I did. 

Q. Can you tell us in what direction it went or took, as to 
whether it kept a straight line or not? A. Wejl, it 

294 turned around and faced the opposite direction; It 
faced west after it got by us and turned around! and 

was faced in the opposite direction. 

Q. Before it turned over, do you recall whether it pur¬ 
sued a straight course or a wabbly course? A. Well, itjwas 
more or less wabbly. 

Q. Now, tell us what your car did after this car pasjsed? 
A. We were at a dead stop, just past the middle of the inter¬ 
section, and we sat there, and I saw—I observed what hap¬ 
pened to the other car, and the bumper was torn off ouif car 
when the other car passed, when this other car passed us. 

We sat there for about live minutes—I don’t know exactly 
—and we pulled over to the curb of 15th Street. 

Q. What did you do at the curb? A. We sat there ajnd I 
stayed in the car and waited until the officers came. Seme- 
one called the scout car. 

Q. Did anybody get out of your car? A. Mrs. Mcjwil- 
liams got out of the car and I stayed in. 

Q. How close to the curb did Mrs. McWilliams park! her 
car ? A. She drove right up to the curb. 

Q. And parked there ? A. Yes. 

Q. You say the other car took your bumper away. Tejl us 
how you know that of your personal knowledge?! A. 

295 Well, we felt this pull as it went by us, and we kjnew 
something was gone. 

Q. Did you later see the bumper? A. Yes, it was brought 
back and we knew it was the bumper. 


I 
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Q. What was done with it when it was brought back? A. 
It was brought back and put in our car. 

Q. What was your first knowledge, Mrs. Schrumpf that 
there was another car approaching at all in the intersec¬ 
tion? A. Well, not until it was absolutely going by us. 

Q. I believe you said you were on the right end of the 
rear seat? A. Yes. 

Q. Prior to the time that it started to go by you, did any¬ 
thing happen which called to your attention that there was 
an unusual situation there? A. Well, no, it came so quickly 
and it went by so quickly, I had not noticed anything before 
that. 

Q. Was anyone in your car injured? A. No. 

Q. What happened to you, if anything, when your car 
stopped? A. Nothing happened and there wasn’t any jolt 
or jar or lurch forward or anything; the car just came to a 
standstill by applying the brakes with no force at all. 

Q. How did you get home that evening? A. Mrs. Mc¬ 
Williams took me home. 

296 Q. In what manner? A. In the Reo car. 

Q. Was anything done to the car? A. No, nothing 
done to it. We went to the repair shop to see if it needed 
anything, and it was absolutely nothing wrong with it. 

Q. Did you get out of the ear at the repair shop? A. 
Yes, I did. 

Q. Did you see any dent or break? A. No, I didn’t; the 
only thing that was not there Mras the bumper. 

Q. Did you at any time get out of the automobile and 
walk down to where the other car was turned over ? A. No, 
I didn’t; I didn’t leave the Reo. 

##**•#* 

Cross Examination 
By Mr. Bress: 

Q. Mrs. Schrumpf, with whom have you discussed this 
case? A. With no one. 
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Q. You haven’t discussed this case with anyone? A, No, 
sir. 

Q. You haven’t discussed this case with Mr. Frost? A. 
Mr. Frost? No. 

Q. Nor— 

By Mr. Frost: j 

j 

Q. (interposing) When was the first time you ever) saw 
Mr. Frost? A. This morning. 

i 

297 By Mr. Bress: 

j 

Q. You discussed this case with no representatives! for 
Mrs. McWilliams? A. No, I haven’t. ! 

Q. You haven’t discussed this case with anybody?! A. 
No. 

Q. You haven’t discussed this case with Mrs. McWil¬ 
liams ? A. At the time of the accident. 

Q. But since then? A. No. 

Q. Were you served with a subpoena to come herje to 
Court? A. I haven’t received any. 

Q. Who asked you to come to Court? A. Well, they 
telephoned me. | 

Q. Mrs. McWilliams telephoned you or somebody else? 
A. No, from the office of the insurance company. 

Q. When you were asked to come down here, you did| not 
discuss this case with anybody since the time of the acci¬ 
dent? A. No, I haven’t. 

Q. Mrs. Schrumpf, you are quite sure of the things you 
testified to here? A. Yes. 

Q. You are sure of them? A. Yes. 

Q. Mrs. Schrumpf, as I understand it, you didn’t see this 
automobile in which Mr. and Mrs. Lewis were riding ulntil 
that automobile was in front of your car? A. Yes. 
29S Q. Was that automobile there when your car!en¬ 
tered the intersection or was your car there whenlthe 
other car entered the intersection? Did you see the ot[her 
car when it entered the intersection? A. No, I didn’tj 


i 
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Q. I take it from your testimony you didn’t see the Lewis 
car until it was practically in front of your car? A. Yes, 
as it was going by us. 

Q. Now, you three ladies were engaged in conversation 
up to the time this happened? A. Yes. 

Q. It was north on 15th Street you say you were going 
16 to IS miles an hour? A. Yes. 

Q. And the speed wasn’t increased. Do you have any 
reason for the statement that the speed was not increased? 
Do you know anything about automobiles? A. Well, I have 
driven a Reo myself. We had a Reo at that time, and they 
are hard to increase the speed of. 

Q. In particular in cold weather? A. Yes. 

Q. And this car, after having been parked for quite a 
while could not go over 16 or 18 miles an hour? A. Well, 
it could go over that, but it is hard to get up that speed. 

Q. You have had that same experience with another Reo ? 
A. Yes. 

Q. "When you approached the intersection of 15th 
299 and Eye Streets, I understand that the speed was 
between 16 and 18 miles an hour? A. Yes. 

Q. 'Was there any application of the brakes by Mrs. Mc¬ 
Williams before the accident? A. Well, right at the time 
this car passed us, Mrs. McWilliams applied the brakes. 

Q. It was after the car passed you? A. No, as the car 
approached. 

Q. As the car approached? A. As the car passed us. 

Q. The car was in front of your car, and that is when 
there was the application of the brakes? A. Yes. 

Q. Prior to the time it was in front of your car, there 
was no application of the brakes ? A. I could not say. 

Q. The application of the brakes of the car is what stopped 
the car and not the impact with the Lewis car? A. No. 
Mrs. McWilliams applied her brakes and stopped the car. 

Q. At the time that the brakes w^ere applied, you say the 
other car w’as on the wrong side of the street? On the south 
side, and the front of your car w’as at the middle of Eye 



Street? A. At tlie time when the other car passed us, we 
were in the middle of the intersection. 

Q. The other car passed in front of you and your 

300 brakes were applied and stopped your car, and not 
the contact with the Lewis car or either of tlnjjse 

things pulled or changed your position in the seat at all? A. 
Not in the least. 

Q. And the tearing off of the bumper in the rear did ^iot 
jolt the car at all ? A. No, sir. 

Q. Didn’t it swerve the automobile just a little bit? |A. 
Not that I felt, no. 

Q. You did not feel any ? A. No. 

Q. You felt nothing at all? A. No, as a passenger I 
didn’t. 

Q. As though the other car didn’t even touch your chr? 
A. Yes. 

Q. Then why did you say on your direct examination 
that you felt a pull “as it went by us”? I know some¬ 
thing happened because the car was so close to us. 

Q. You felt it? A. It was only because the brakes w<^re 
applied and something was passing right close to us. 

Q. As a matter of fact, your car didn’t stop until you felt 
this pull; is that correct? And when you felt this pull jin 
the front of your car, that is when your car stopped? A.! It 
may have been stopped before. 

Q. You are not in a position to say it was stopped 

301 before that? A. No, I am not. 

Q. With reference to this pull, do you know abput 
how much or the direction that car went after you felt this 
pull? A. No, I don’t. 

Q. After this accident happened, you say your car re¬ 
mained out there in the intersection for five minutes? jA. 
That is correct. 

Q. Then it was parked? A. Yes. 

Q. Did Mrs. McWilliams leave it there? A. No, Mrs. 
McWilliams pulled to the side of the street. 

Q. She remained with you in the car five minutes befbre 
attempting to move it, and the other car was lying ovpr- 
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turned down the street and none of you three ladies got out 
to go down there? You are not mistaken about that? A. 1 
may be mistaken about it, but 1 know 1 didn’t get out. 

Q. Nor did Mrs. Schmidt? A. Mrs. Schmidt didn’t get 
out. 

Q. Was there any reason why you two ladies did not get 
out of the car? A. No, there was no reason. 

Q. When Mrs. McWilliams came back, you didn’t go with 
her to see Mr. and Mrs. Lewis? A. No. 

Q. (continuing) To sec whether they were hurt? 

302 A. No. 

Q. You didn’t see them? A. No. 

Q. You didn’t see them taken out of the car or go to help 
them? A. No, I didn’t. 

Q. Did you see Mr. and Mrs. Lewis removed from the 
scene of the accident with the aid of the police? A. No, I 
didn’t. 

Q. Did the police go with you to the precinct after leav¬ 
ing the scene? A. Yes, they did, the officers. 

Q. Then after you left the police precinct, you then went 
to the repair shop? A. Yes. 

Q. To see if there was anything necessary to be done to 
the car? A. Yes. 

Q. This was after one o’clock in the morning, was it not? 
A. I could not determine the time, but it seemed to me a 
long time afterwards. 

Q. That accident happened about 12:?10? A. Yes. 

Q. Was it a half hour before you went to the police pre¬ 
cinct and then to the repair shop? A. I think it would be. 

Q. When you went to the repair shop, were any 

303 photographs taken of your car? A. No. 

Q. No photographs were taken? A. No. 

Q. What repair shop did you go to at that time? A. Well, 
T don’t know the name of it. 

Bv Mr. Frost: 

Q. Give the location if you can? A. I believe it was on II 
Street between 6th and 7th—Carl— 
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By Mr. Bress: 

Q. Carl & Carl. You went there at one o’clock that morn¬ 
ing? About one o’clock that morning? A. Yes. 

Q. And the accident happened over at 15th and Eye and 
you ladies all lived in the northwest section of the cjity? 
A. Yes. 

Q. And Mrs. McWilliams at that time lived in Maryland? 
A. Yes. 

Q. What was the occasion of going down to Carl C^irl? 
A. Well, I believe we knew at that time the place would be 
open. 

Q. Did you get outside to make an inspection of the f jront 
of the Reo? A. I got out and looked at it. 

° i 

Q. Can you tell us, or do you have a definite recollecition 
as to what part of the front was damaged? A. No, I dojnot. 

Q. You don’t remember? A. No. 

304 Q. Do you mean to tell this jury that no part ofj the 
front of that car was damaged? A. I don’t reniem- 
ber any part of it being damaged. 

Q. Was the radiator damaged in that accident? A. I 
don’t remember any of it being damaged; it may have bjeen. 

Q. Isn’t it a fact that on April 13,1934, Mr. Fulton Lekvis, 
Sr., the gentleman who sits here, the father of the plaintiff, 
Fulton Lewis, Jr., came to see you at about noon at j.5th 
Street to discuss the case with you and you refused to [talk 
to him? A. I believe it was; I don’t know as to the date,! but 
Mr. Lewis came. 

Redirect Examination 
By Mr. Frost: 

i 

Q. Who was it who suggested that you go to Carl Ctrl’s 
place? A. I believe Mrs. McWilliams suggested it. 

Q. Did anyone go with you, so far as you know? Did|any 
police go down there? A. Yes, sir, the police went dbwn 
with us, the officers that were at the scene. 

Q. Did they go with you? A. Yes. 
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262 Direct Examination of Andrew Duvall Lemon 

By Mr. Frost: 

Q. You are Andrew Duvall Lemon? A. Yes, sir. 

Q. You are a graduate engineer? A. Yes, sir, from 
Princeton. 

Q. In what year? A. 1932. 

Q. Have you had any actual practical experience in mak¬ 
ing measurements of street distances? A. Yes, I did work 
for about a year with the Potomac Electric Power Company. 
Q. In what city ? A. In Washington. 

Q. Have you made some measurements for me in the 
vicinity of 15th and Eye Streets, Northwest? A. Yes, 1 
have. 

Q. Will you testify from memory or by referring to your 
notes and give me certain distances. First, when were 
these measurements made? A. The day before yester¬ 
day. 

263 Q. Aside from the removal of the McLean house, 
has there been any change in the street at 15th and 

Eve in the last four or five vcars? 

•> w 

The Court. It would have to be seven years. 

By Mr. Frost: 

Q. Since 1934 has there been any actual change in the 
street itself ? A. No, sir. 

Q. Will you give me your first measurement, the width of 
Eye Street west of lbtli Street ? A. The width of that street 
is 46 feet 11 inches. 

Q. That is there where the old McLean house was to the 
curb next to the park? A. Yes. 

Q. Is there any difference, Mr. Lemon, between the width 
of Eye Street west of 15th Street and east of 15th street? 
A. Yes, there is. There is an off-set in the street. 

Q. Here, take this chart as an indication, as you approach 
15th Street going east, before you reach 15th Street, you 
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would be on a street 46 feet, I think you said, 11 inches 
wide? A. Yes. 

Q. As you cross the street, you get into a section of Eye 
Street which is only 39— 

# * # # # * # 

264 Mr. Bress: I think not. East of 15th. 

The Witness (interposing): 39 feet 10 inches. 

By the Court: 

Q. Is that off-set on the east side of Eye Street? Oriis it 
on the north side or the south side or both sides? A.;The 
two south curbs are parallel. 

Q. This off-set is on the north side? A. Yes. 

Bv Mr. Frost: 

* 

Q. Did you locate a lamp post in the vicinity of the "Wjhite 
Tower Lunch Room or hamburger shop? A. Yes, I dicjl. 

Q. Is the lamp post east or west of the White Tower 
place? A. That is west of the White Tower place. 

Q. What is the distance from that lamp post to the curb 
line of 15th Street on the east side of 15th? A. That dis¬ 
tance is 93 feet 6 inches. 

By the Court: 

I 

Q. That is from the lamp post, you say? A. Yes. 

Q. Did you observe the entrance to the Chandler Build¬ 
ing? That is an office building ? A. That is cast of the lamp 
post. 

By Mr. Bress: 

Q. East ? A. East of the lamp post on the north sidle of 
Eve Street. 

» i 

i 

i 

265 A. Yes. 

Q. How far east of the lamp post is the entrance to 
the Chandler Building? A. Approximately 25 feet. 
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Q. What is the width of 15th Street south of the inter¬ 
section with Eye Street ? A. 3S feet 9 inches. 

Q. Is 15th Street uniform? A. Yes, it is. 

Q. Do you know, Mr. Lemon, whether there has been any 
changes in the buildings just south of Eye Street on 15th 
Street ? A. Yes, there is. There is an annex in the Bowen 
Building, which was recently built. 

Q. Has there been any change in the Liberty National 
Bank Building so far as the outside walls are concerned? 
A. Not the outside walls, no. 

Q. What is the distance from the south curb of Eye 
Street to the southern building line of the Liberty National 
Bank? A. 49 feet 6 inches. 

Q. What is the distance approximately to the old entrance 
to the Bavarian Restaurant? A. From the south curb of 
Eve Street? 

Q. Yes. A. Approximately 70 feet. 

266 Q. You made these measurements yourself? A. 

Yes, I did. 

Q. Now, that lamp post, I believe you said—was 93 feet 
from the curb of 15th Street. Is that the nearest lamp post 
to the White Tower Restaurant? A. Yes, sir. 

##**##* 

Cross Examination 
By Mr. Bress: 

Q. On the day before yesterday you were asked by Mr. 
Frost to make measurements of the distances from the 
south curb of Eye Street to the south curb of 15th Street, 
to the entrance to the Chandler Building? A. From the 
south curb of 15th Street? 

Q. Yes, to the entrance to the Chandler Building. 

The Court: From the south curb of Eve Street? 

Mr. Bress. Yes, from the east curb of 15th Street to 
the entrance to the Chandler Building. 
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By Mr. Bress: 

Q. You were asked the day before yesterday to make ^our 
measurements by Mr. Frost? A. That is from the least 
curb of 15th Street? 

Q. From the east curb of 15th Street. You were 
2G7 asked to make your measurements from there td the 
entrance to the Chandler Building? A. Yes, j and 
other measurements, yes. 

Q. You were asked to do that the day before yesterday? 
A. Xot that particular measurement. 

Q. When were vou asked to do that ? A. That may Jiave 

j 

been the day before yesterday. 

Q. Have you had a request to make other measuremjents 
on vesterdav? A. Xo, sir, I have not. 

Q. Did you have any request to make any other measure¬ 
ments todav? A. No, sir. 

* 7 . ! 

Q. What was the distance from the east curb linp of 
15th Street to the Chandler Building? A. That is approxi¬ 
mately 118 feet. 

Q. To what part of the Chandler Building? A. Tci the 
entrance. 

Q. How far is it to the hamburger place? A. I didn’t 
make that exact measurement but I would estimate 1-^5 or 
150 from the east curb of 15th Street. 

Q. Did you make any measurements to the west builjding 
line of the Chandler Building? A. Xo, sir, I didn’t. 

Q. The Chandler Building is a pretty wide building? A. 
Yes, the front is. 

( t >. Beginning with the building line on 15th Street-j—the 
building is located on the northeast corner—begin- 
2()S ning with that building line, to the Chandler Build¬ 
ing, how many feet is it ? You have just thatj one 
building on the corner, the insurance building? A. |Yes, 
the insurance building on the corner and then the Chandler 
Building. 
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Q. Could you tell us how on Eye Street is the insurance 
building? A. I didn’t take that measurement; I would have 
to guess at that. 

Q. Isn’t it a fact that this insurance building faces on 
15th Street and on Eye Street it is quite a narrow build¬ 
ing? A. Yes. 

Q. There is a short distance from the building line of 
15th Street to the Chandler Building, a comparatively short 
distance? Not over 30 or 40 feet? A. I think the longer 
dimension of the insurance building is on 15th Street. 

Q. Yes. That is right. A. The shorter dimension is on 
Eye Street. 

Q. Is the shorter dimension about 30 to 40 feet? A. 
Yes, about. 

Q. You say the width of 15th Street is 38 feet 9 inches 
and it is the same both ways? A. Yes. 

Q. It is the same both ways (indicating) ? A. Yes. 

Q. This here on the northwest corner is McPlier- 
269 son Square? A. Yes. 

Q. The south curb line on both sides of 15th Street 
is in a continuous line? One no more than the other? A. 
The south curbs are parallel. 

Q. That is, one is no more north or south than the other? 
A. Yes. 

Q. The difference in width is taken up by the McPherson 
Square corner which is about 6 feet? Is that correct? A. 
About 7 feet. 

Q. That would be altogether, but as far as the South curb 
line of Eye Street is concerned, it is practically continuous? 
A. Yes. 

Q. And the width of Eye Street east of 15th Street is 39 
feet 10 inches, and the width of 15th Street is 38 feet 9 
inches, a difference of one foot and one inch? A. Yes. 

Q. As far as the entrance to the old Bavarian Restaurant 
is concerned, you made no actual measurement as to where 
that entrance was? A. That is correct for the reason that 
you cannot measure that now; I approximated it. 
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Q. The Liberty National Bank Building is a narrow btiild- 
ing on 15th Street and long on Eye Street? A. Yes. j 

Q. What is the distance from the building liiie of 

270 the Liberty National Bank Building to the corner of 
Eye Street ? A. 25 feet. 

___ _ i 

Q. This Bavarian Restaurant is right next to it? A. It 
used to be. 

Q. The distance from the building line, the north build¬ 
ing line of the Liberty National Bank to the corner of Eve 
Street is how far? A. About 25 feet. 

Q. And the distance from the south curb line of |Eye 
Street to the building line of the Bavarian Restaurant 
would be 45 feet? A. Yes. I have that exact measurement. 

i 

####**# 

i 

Direct Examination of Dr. John Allan Talbot 
By Mr. Frost: 

Q. You are Dr. John Allan Talbot? A. Yes. I 

271 Q. You are a practicing physician in the District 
of Columbia? A. I am. 

Q. Do you specialize in any particular branch of njiedi- 
cine, Doctor? A. Yes. 

Q. What is that? A. Bone and joint surgery, orthopledic 
surgery. 

Q. Will you give the Court and jury a resume of your 
training and experience as a bone and joint surgeon?' A. 
I graduated in medicine in 1905; I served two years in Prov¬ 
idence Hospital; I entered into the private practice of 
medicine, doing surgery and medicine for a few years; 
about 1916 I began to limit my work more particularly to 
bone and joint surgery, orthopedic surgery. 

In 1917 I entered the Army and graduated from! the 
Army medical school. I was commissioned as Lieutehant 
and then as Captain at Walter Reed Hospital. I was there 
for a month, and was made Chief Surgeon and then \Vent 
overseas as Chief Surgeon of the hospital for a little j>ver 
a year. 
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I was in the Army two years. Upon my discharge from 
the Army I was for eight months at Massachusetts General 
Hospital. I got back into private work and returned to 
Washington and established myself as an orthopedic sur¬ 
geon. 

At the present time I am Professor of Orthopedic Sur¬ 
gery at Georgetown University and on the staffs of George¬ 
town, Garfield, Childrens, and Consultant at the Co- 

272 lumbia, and Gallinger. I think that about covers it. 

Q. Doctor, did you have occasion to examine Mrs. 

Fulton Lewis, Jr., and if so, please tell us the date that 

you made such an examination ? A. Yes, I examined Mrs. 

Lewis in my office in April of 1034. 

Q. Can you give us the date of the examination? A. 

Mav I refer to mv books? 

*• » 

Q. Yes, you may. A. I think it was April 16. Yes, it was 
April 16, 1934. 

Q. Did you depend on any x-rays or other assistance in 
making your examination? A. Yes, there were x-rays at 
the Garfield Hospital. 

Q. Will you tell us what your examination consisted of 
and what your findings were? A. A bandage was removed 
from Mrs. Lewis’ right shoulder to permit the examination. 
There was some tenderness over the tip of the shoulder. 
That is, over the acromion of the right shoulder. There 
was some discoloration over the clavicle, some bruising. 
There was some excoriation of the upper arm from strap¬ 
ping which was put on the arm following her injury. 

Q. By that, you mean that the strapping had left some 
evidence of— A. (interposing) Some irritation of the skin. 
I saw Mrs. Lewis on the 16th; her injury was on March 
31, which was only a few weeks after her injury that 

273 I saw her. At that time the motions of the shoulder 
joint were to the normal limit, and she complained of 

some tenderness upon extreme motion. She was a little 
timid about moving the arm. 
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An examination of the x-ray film at Garfield showed an 
old fracture of the right clavicle at the junction ofj the 
outer and mid thirds which evidently dates back to early 
childhood, as the patient does not remember ever having 
such an injury. 

Q. Could you say that that fracture by the x-ray wa$ not 
one of two weeks duration ? A. It was my opinion itj was 
an old fracture. 

Q. You said dating back? A. Probably dating baqk to 
childhood. She could not remember having had suet an 
injury. 

I, at that time, on April 16, 1934, thought that she | suf¬ 
fered trauma. 

Q. What is trauma? A. An injury, a blow to the acrom¬ 
ion end of the clavicle. That is attached to the shoulder 
joint itself, and that the injury was painful. I did notj feel 
it was serious, and I thought that after a short course of 
physiotherapy that she would make a complete recovery. 

I didn’t see Mrs. Lewis as a patient. I have seen! her 
quite frequently. I think I saw one of the children ^ome 
time during the interim. Then I didn’t see Mrs. Lewis 
until—in fact, I had forgotten all about this injury 
274 in 1934 until I was asked to examine her on March 
8, 1940. 

Q. That was at the request of my office? A. I think 
it was at your request. I examined Mrs. Lewis then iij the 
presence of her physician, Dr. Chase, and we reviewed the 
findings of my previous examination. 

Mrs. Lewis on March 8 was still complaining of teijder- 
ness over the tip of the shoulder. 

Objectively, the motions were good. ‘Really there | was 
nothing that you could see. There was no muscle atrojphy. 
The motion of the shoulder in all directions including ab¬ 
duction and internal rotation were to normal limit, and the 
only symptom of tenderness on deep pressure was oveif the 
tip of the shoulder in the deltoid area. 
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I felt it was necessary to have another x-ray taken. I 
think it was taken in Groover, Christie & Merritt’s office, 
which is on the first floor of the building. 

These films were studied with Dr. Chase, and there was 
nothing in the film that we could put our fingers on, as a 
definite cause for her pain or tenderness. In fact, I was at 
a loss to understand why her tenderness should persist in 
view of the objective symptoms and the negative x-ray. 

At my request we obtained the films from Garfield Hos¬ 
pital at the same time, all except the shoulder film. For 
some reason we have never been able to locate that shoulder 
film. 

Q. In other words, at the time of this last examination 
you could not locate the shoulder film? A. No, we could 
not locate the 1934 film. They have a system of fil- 
275 ing, and I think thev throw them away or destroy 
them after six years, and thev could not locate that 

film. 

Q. You spoke of eliciting tenderness in this examination. 
That is, of the right shoulder. Was that elicited by an ex¬ 
pression or a view of the patient? A. Well, yes, in both 
ways. In making pressure over the tip of the shoulder I 
asked her to locate any tenderness. 

Q. When you say you elicited it, that means you brought 
forth a statement from her? A. Yes. 

Q. Were you able to find any objective evidence at all 
that would account for the tenderness? A. No, there was 
no objective symptom present. 

Q. Doctor, what is the significance of muscle atrophy or 
lack of muscle atrophy in one injured? A. Well, muscle 
atrophy around a joint has some value in arriving at a 
diagnosis in manv instances because if there is anv destruc- 
tion in the joint, it naturally does not function in a normal 
manner, and because of the lack of the physical function, so- 
called, disuse, the muscle atrophy. In that case they be¬ 
come less efficient than in the normal corresponding joints. 
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Q. You found no evidence of muscle atrophy here?! A. 
There was no muscle atrophy here, no. 

Q. Doctor, what is the significance of loss of motiojn or 
lack of motion in the arm? A. Lack of motion in the arm 
may be due to a number of things. Among several 
276 things it may be due to paralysis of the muscles! due 
to an injury. It may be due to some destructiojn in 
the cartilage of the joint itself which prevents normal! mo¬ 
tion. It may be due to a severing of the tendons, or afi in¬ 
jury to the muscle that would prevent a normal motion!. It 
may be due to the failure of the individual from fear of* be¬ 
ing hurt, not wanting to move the arm because it would in¬ 
crease the joint activity or cause its irritation. 

Q. Doctor, did you find any loss of motion in this! pa¬ 
tient’s arm? A. No, there was no limited motion at alj. 

Q. Did you also make an examination of Mr. Lewis,!and 
if so, when? A. I don’t believe I examined Mr. Lewfs. 

Q. Would you refer to your notes on it and see if you have 
any memorandum here about having examined Mr. Ljjwis 
on April 16? A. I have no notes on him here. I may have 
examined him, and it may be in a different folder, bpt I 
have no recollection of having examined him. 

####### 


Cross Examination 


By Mr. Bress: 

Q. Dr. Talbot, in your original examination of lljlrs, 
Lewis, you examined the x-rays of the Garfield Hospital? 
That is, the x-ray plates you did see at that time, did iyou 
not? A. Evidently I did. It is in the report. I can’t re¬ 
call now, but evidently I saw them. 

Q. The old fracture was related back to childhood, which 
you state, but Mrs. Lewis never remembered haying 
277 it, a former fracture ? A. No. 

Q. It is the usual thing with some people who Have 
old fractures going back to childhood that they are ungble 
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to recall such instances? A. It is very possible that when 
a child has a fracture he forgets all about it. 

Q. You made no examination of Mrs. Lewis prior to 
April 16? This is sixteen days after the accident ? A. No, 
that was the first time I saw her for this particular injury. 

Q. You found in your examination this condition of the 
acromion of the right shoulder, which acromion is, as I 
understand, the tip end of the shoulder where the clavicle 
comes into the shoulder joint? A. It was the tip end of the 
scapular. That is where you have a joint, a movable joint, 
of course, with the clavicle, yes. 

Q. The scapular, to which you refer, is the shoulder 
blade? A. Yes, it is a hook-like affair which comes over the 
tip of the shoulder joint. 

Q. That hook-like affair is what you call the acromion 
process? A. Yes. 

Q. You said in your report of this examination of April 
16, 1934, that this patient undoubtedly suffered a trauma 
to the acromion end of the clavicle? A. I believe 
278 there was a traumatic injury to the acromion end of 
the clavicle. 

Q. And the evidence that you found at that time of a 
discoloration of the clavicle, some excoriation of the upper 
arm and her expression of pain on extreme motion of the 
arm, you felt that all those symptoms were bona fide, did 
you not? A. Yes. 

Q. Did you know at that time, Doctor, or could you have 
said at that time how long it would take for that pain to 
clear up? A. ’Well, it is very difficult to say how long a 
pain is going to last. 

Q. Isn’t it a fact that for a condition like that in the tip 
of the acromion as distinct from a fracture of the bone, the 
collar-bone, the treatment for that condition is generally 
by heat ray treatment? A. Yes, sir, I thought so. That 
is the reason I recommended that, yes. 

Q. Doctor, you know Dr. William Wiley Chase? A. Yes, 
I know him very well. 
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Q. Dr. William Wiley Chase does a good deal of ortho¬ 
pedic work? A. Well, now, I hope not; I hope he sjmds 
most of it to me. 

Q. He does surgery? A. Yes, general surgery, yes.; 

Q. Do you know whether he prescribed baking treat¬ 
ments for'this lady? A. I don’t know what he jpre- 

279 scribed. 

Q. When you saw her again, it was just a ifew 
weeks ago ? A. Yes, I saw her on March 8. 

Q. Did you see her in the presence of Dr. Chase?; A. 
Yes, we examined her together. 

Q. As a result of the examination, you asked that an 
x-ray be taken? A. Yes. 

- , I 

Q. Was Mrs. Lewis cooperative with you in the examina¬ 
tion? A. Yes. 

Q. You said in your direct examination, Doctor, tha|t in 
this examination in March that you elicited the paiij on 
pressure over the shoulder. Did vou feel from vour exiam- 
ination of the patient, and your knowledge of the patient 
and in the manner in which vou went about vour examina- 
tion that that was a genuine expression of pain or a jma- 
lingering expression? A. No, I never thought she |was 
malingering. 1 thought by the fact Mrs. Lewis said!she 
felt a tenderness, there was tenderness. 

Q. If the condition, Doctor, such as occurred to Mrs. 
Lewis’ right shoulder in this case started with a traumg to 
the shoulder on March 31, 1934, and the patient yras 
strapped up in bandages—I don’t know whether you saw 
these pictures or not. These are Plaintiff’s Exhibit 2.! A. 
That is just an ordinary shoulder strapping, called a Vel¬ 
peau’s bandage. That is a ordinary velpeau Ijian- 

280 dage that we use for an injured shoulder for fixa¬ 
tion of the shoulder joint. 

281 Q. If the lady wore that for some weeks, and;the 
condition that she had at that time was due to an; ac¬ 
cident in 1934; she took a course of massage treatment;un- 
dcr Dr. William Wiley Chase and has continued up to! the 
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present time to have difficulty in there, pain in the region 
of the shoulder, for instance, in turning the wheel of her 
automobile or in carrying a weight in that hand, would you 
say Doctor, that the present condition is a natural result of 
the condition that you found existing in April of 1934? 

Mr. Frost: I object to that. A material element has been 
left out of the question. 

Mr. Bress: Put it in. Supply it. 

Mr. Frost: There is absolutely no evidence, no clinical 
or objective evidence to account for the patient’s expression 
of pain. 

Mr. Bress: It is not a fact. The doctor has testified that 
pain is subjective in character. 

The Court: Are you objecting to it ? 

Mr. Frost: No, sir, if the doctor has in mind this absence 
of objective evidence. 

Mr. Bress: You called it to his attention. 

By Mr. Bress: 

Q. In view of your knowledge of the patient in 1934 and 
the fact that Mrs. Lewis did have fixation of her arm and 
did have a course of baking treatments and had no subse¬ 
quent injury to that arm, and she has since then up to the 
time of your examination in March of 1940 experienced pain 
in that arm, particularly in bad weather, and has not suffi¬ 
cient strength in that arm to use it without pain, for 
282 instance, in turning a steering wheel of the automo¬ 
bile, to pick up a plate or do anything strenuous with 
the arm without producing pain, and you found the condi¬ 
tion in March, 1940, being that which you did find, would you 
say the condition in March, 1940, is a natural result of the 
condition which you found existing in April, 1934? A. I 
can answer it by saying that it may be the result of an in¬ 
jury of 1934, but it certainly is not a natural result; that it 
is not a natural result of this condition from trauma to her 
shoulder in 1934 with so few clinical objective symptoms, 
and there is no reason why there should not be a complete 
recovery at this time. 


189 


I stated in my examination in March that I could not, apd 
I state so now, that I could not account for her pain or tejn- 
derness that she complains of from the clinical objective apd 
the x-ray evidence. 

Q. You did feel she does have pain? A. I think she 
undoubtedly has it; I do not believe she would say she didiif 
she didn’t. 

Q. But the condition such as trauma to the acromion eijid 
end of the clavicle can produce a condition of pain thjat 
would persist over a long period of time? A. From a traju- 
ma, a condition of the shoulder joint or any joint, that cleans 
up within a reasonable time provided there has been no sub¬ 
sequent injury or any disease attacking the condition. 

I might say that this has persisted very much longer thzjm 
I anticipated it was going to— 

Q. But the persistence over a long period of time-!— 
2S3 The Court: Let the doctor finish his answer. 

The Witness: Well, I practically finished it. I 
may get into trouble if I say any more. 

By Mr. Bress: 

i 

Q. You didn’t treat Mrs. Lewis for any other condition? 
A. I beg your pardon ? 

Q. You didn’t examine her for any other condition oth^r 
than this ? A. I never examined her. Mrs. Lewis has beenja 
patient of mine, as I recall it, previous to this or sometime 
subsequent to that, but I have never examined her, for aujy 
definite injury. 

Q. Without any injury, any added injury, or any new T in¬ 
jury subsequent to the original injury, the trauma, to whicih 
you referred in your original report of April, 1934, and tips 
condition existing at the present time, there was no other 
explanation than it is a hangover. 

The Court (interposing): A layman can answer a ques¬ 
tion which involves logic just as well as a physician. 

Mr. Bress: Very well, your Honor. 

The Court: I do not think that is a professional questiop. 

Mr. Frost: You Honor anticipated me by just a secon<jl. 


I 
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By Mr. Bress: 

Q. Doctor, you have no recollection of having examined 
Mr. Fulton Lewis, Jr. on the same day that you examined 
his wife? A. 1 don’t remember it; I may have, but I don’t 
remember it. If I examined him there should be a report in 
Mr. Frost’s files. I know that I examined Mrs. Lewis at his 
request. 

####*## 

284 Redirect Examination 

By Mr. Frost: 

Q. Doctor, I show you a report and ask you if that report 
would refresh your recollection about having examined Mr. 
Lewis on the same date. A. Yes. 

Q. Is that your signature? A. Yes, it is my signature. 
Evidently this report in my office is in another file. I can’t 
remember it. 

Q. If that refreshes your recollection, could you state 
what you found with reference to Mr. Lewis? A. Mr. Lewis 
was involved in the same automobile accident on March 31, 
1934. He suffered an injury to his left side; no X-rays were 
taken. He was under the care of his physician. His side 
was strapped with adhesive. The strapping was removed 
last Saturday. This patient complained of tenderness, pain 
and tenderness during the first two weeks following the in¬ 
jury, especially in the left side when he coughed or sneezed. 
He states he has improved in the last few days. 

The examination showed some tenderness over the tenth 
rib, left side in the nipple line. Aside from this and some 
excoriation of the skin from the adhesive, the examination 
is negative. 

Q. When you refer to that excoriation, that is an irrita¬ 
tion or redness of the skin caused by the bandage or 

285 adhesive ? A. Yes, by the adhesive. 

Q. It does not relate to any blow in the accident? 


A. No. 
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Q. Did you see Mr. Lewis again after this first time ? A. I 


have seen him anv number of times but not to examine 


his 


side. 

Q. Not professionally? A. No, I do not think I ever iaw 
him professionally since then. 

Q. You didn’t take any X-rays? A. No, no X-rays •vJere 
taken. I thought it was not necessary. 

Q. Then you didn’t have any taken? So far as you knjow, 
there were no X-rays taken ? A. No, none taken so far as 1 
know. 

Q. In answer to Mr. Bress’ hypothetical question to you 
about Mrs. Lewis, would you be able to give any furtjher 
light on that injury if it appeared that Mrs. Lewis was able 
to drive her automobile, particularly to back it out of jthe 
garage, which required a turning of the wheel, and was hble 
to saw limbs for a time, and then she got tired? 

The Court: She sawed with her left hand and held it 
with her right hand. 


Bv Mr. Frost: 


Q. She sawed with her left hand and held it with her right 
hand. Would that be of value to you with respect to your 
diagnosis? 

The Court: And that the witness was also naturally left- 
handed. Her father had compelled her to use her 
286 right hand, but she was naturally left-handed. 

Mr. Frost: Naturally left-handed. 

Mr. Bress: She wasn’t able to saw limbs for a period! of 
time. 

The Court: What the witness said was that she wojuld 
take hold of the limb with her right hand and saw with her 
left, and that after sawing the limb, her right hand wojild 
become tired and she would not be able to do it. I think that 
was the substance of it. 

Mr. Bress: I think there is a difference between “limits” 
and “limb.” 

The Court: The lady spoke of limbs. 


i 

| 

I 
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Mr. Frost: The reason for asking this question is because 
Mr. Bress in his hypothetical question said she was unable 
to hold a pot or china. 

Mr. Bress: That is what Mrs. Lewis said. 

The Witness: In answering that question, it does not 
make any difference to me in any sense what Mrs. Lewis had 
done with this arm. I can’t account for her tenderness. I 
think she had been using the arm because there was no 
muscle atrophy. If she had not used this arm, she would 
have muscle atrophy. I was at a loss to understand why the 
tenderness should persist for such a long period of time. 

As far as her holding anything or her automobile driving, 
I felt she was undoubtedly doing that because of the fact 
that the arm appeared to be in normal position, but I still 
do not know why she has this pain. 

Recross Examination 

By Mr. Bress: 

287 Q. Would the fact that her right arm and left arms 
were equally strong before this accident than since 
then, and as a result of this injury and pain she has become 
weaker in the right arm and cannot use it. with the same 
degree of strength that she had formerly, that would have a 
material bearing on the effect of the injury. A. Well, of 
course there may be tenderness if you suffer pain very much 
or when the arm is weak, but there is no clinical evidence in 
the sense that there is no muscle atrophy of the arm to ac¬ 
count for it. 

Q. A fairly developed arm if used with any degree of per¬ 
manency will prevent atrophy? A. Yes, if the arm is used, 
it does not become atrophied, but the arm may be used and 
still not be used in sufficient manner. When the muscle 
cramps the blood supply, they may become atrophied. 

Q. I have one question with respect to Mr. Lewis. You 
did not feel that it was necessary to take any X-ray of Mr. 
Lewis’chest? A. No, I didn’t. 

Q. You said it was your opinion in your examination of 
Mr. Lewis that “with no X-ray report, it is difficult to tell 


whether the patient simply suffered a bruising and contus¬ 
ing of the periosteum of the ribs or whether there was aj dis¬ 
tinct fracture. If there was a fracture, there was evidently 
no displacement and the contour of the chest wall is gobd.” 

It could have been that sixteen days prior to your exami¬ 
nation, that crepitation could have been felt by a doctbr of 
the fracture of his rib, and having been strapped up, 
288 that in your examination at that time you founk no 
evidence and you could not tell whether he was frac¬ 
tured or whether there was just an injury to the coveriijg of 
the bone, the periosteum? A. Yes, there would not be! any 
crepitation in the ribs unless there is some displacement. 
If there is a crack through the rib without any displacement, 
you would not get crepitation. 

Q. If you had felt some crepitation of the ribs on manipu¬ 
lation, that would be evidence that there was a fracture of 
the ribs? A. I would certainly feel that it would warrant an 
x-ray to determine positively. 

Q. If the fracture is in good position, crepitation isj evi¬ 
dence that there is a fracture? A. If the rib is in <j>ood 
position, and no displacement, you would not get crepitation. 

Q. You can feel if there is some degree of crepitation! and 
that the crepitation is evidence of fracture? A. Yes, j and 
an x-ray should be taken. 

Q. But if no x-ray is taken, the proper treatment for ithat 
condition is to strap it? A. That is correct. 

*#*#*## 

i 

Further Redirect Examination 

i 

Bv Mr. Frost: 

Q. Do I understand, Doctor, that crepitation in the case 
of a break exists only where there is a displacement ? 
2S9 A. Where there is some displacement, where there is 
a complete break through, some displacement, if the 
end or pieces are manipulated or rubbed together, the ends 
cause crepitation. 

Q. So the crepitation is produced by the rubbing together 
of the broken bones ? A. Of the two ends. 
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Q. Where there is a fracture without a break, or where 
there is some fracture in a break— A. There is no differ¬ 
ence between a fracture and a break. Where there is a frac¬ 
ture without displacement, an incomplete fracture, you do 
not get crepitation. 

Q. In the diagnosis that has been made in this case, then 
there is no crepitation? A. I didn’t make a diagnosis of a 
fractured rib in Mr. Lewis. I said if he had a fracture, evi¬ 
dently the position was perfectly satisfactory. He was re¬ 
covered when I saw him and I saw no need to get an x-ray. 

m. 

PART OF ARGUMENT BY COUNSEL FOR PLAINTIFFS 

#***#.*# 

Mr. and Mrs. Lewis have both testified, and I sub- 
314 mit fairly. Mr. Lewis has characterized some of his 
wife’s injuries during the months, which followed 
this accident, as very severe and she was very, very nerv¬ 
ous. 

Now, we are not claiming, and in my opening statement 
I said it. The Court has ruled out the claim for the death 
of the child: as a matter of fact, when I made my opening 
statement at the opening of the case I did not claim damages 
for the death of the child. I claim damages to the nervous 
system, and she must have suffered from the death of the 
child; I know she did suffer during that period. It was 
pointed out during this period of time, and you have the 
doctor’s testimony. He says this woman still has pain, 
and many things you have, you just cannot find any physical 
evidence of it. 

Now, I have something to say on the question of damages. 

The Court. Your time is up, but if you want more time— 

Mr. Bress. May I have just a few minutes more? 

###**## 

316 “The jury are instructed as a matter of law that 
if you find in favor of the plaintiff, your verdict in 
the case of Mrs. Lewis should be in such sum as will fairly 
and reasonably compensate her for her physical injuries 
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sustained in the collision and for her nervous shock* and 
injury to her nervous system and for her physical paiii and 
suffering which she suffered as a result of th^ col- 
317 lision. In the case of Mrs. Lewis you are further in¬ 
structed that if you find her injuries are perm<inent 
in character or are likely to continue in the future, thfen in 
determining the amount of the verdict in that case,! you 
should take that element into consideration in fixing the 
amount of your verdict as well as her future pain and dis¬ 
comfort as you may find from the evidence she is reasonably 
likely to have in the future. 

In the case of Mr. Fulton Lewis, Jr., you are instructed 
that if you find in his favor, your verdict should be in jsuch 
sum as will fairly and reasonably compensate him for money 
loss which he incurred both for himself and his wife as jmay 
be shown by the evidence and also for the physical injuries 
which he sustained in the accident and for his pain, discom¬ 
fort and disability which resulted therefrom as may be 
shown by the evidence. ’ ’ 

*#####•# 
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PLAINTIFFS' EX #1. 
Filed October 26 1940 



„U.R«o .coupe.. Rlg N , «-' a °- 807 o™d* DavW il. : cWllllana 

i Drt«. ..."“Address .131 Lolenri St..Cl.cvy C nee, !*i. 

ttiZStL Md.861-602 Age .35 8 .. Yr , 3^...»o*h .«,««' ^ 


m [A. .. Reg. No. Owned t y.. 

v (sMftkeMduj.eofvch^e) 4402 Volta PI#, N. u . 

2 Driven by . 8 . Address. . 

•6 Operator's 25 F Driving K) Direction east I>y© tit# Approx. ’ 

^ License No. . Age... ... Sex. . experience.Yrs. of travel .... ... on. . speed.|.. 


. ~ experience .Yrs. of travel on . 


1057 tfulton Lewis, Jr# 


Accident also involved: Pedestrian.□ Railroad train.□ Bicycle .Li Fixed object..□ 

(Check X which) Third motor vehicle.□ Electric car. □ Horse-drawn vehicle.. . .□ Noncollision .. C 


Pedestrian was going 



(North, southwest, etc.) 



(N. K. comer, south side, etc.) 


Injured taken to 


Names and Addresses of Persons Injured or Killed 


Age j 


Chet k Which (X) 


i ' Male K K lied □ Passenger B 

i .^l.tP®..L©wl.8j,...Jr# ...4402_Volta_Pl#,_ W#_«* ..‘ 2o J Fcma | e D : i,.j urc agi Pedestrian □ 


Alloa H. Leals 4402 Volta Pla., H. "f. 


-- 

i 25 1 Male □ 

K lied □ 

! Female £] 

1 jured ft 

1 Male □ 

Killed C 

_| Female □ 

Injured □ 




* 

X 


'1* 

I VO 


Sample Sketch Above 
J6uj 

x Pedestrian 

cz 2 A ^for Vehicle or 
Horse drawn Vehic/e 
OO 4 lofoi G/c/e or &icyc/e 
Q=d Trolleu Car. 
mm Pus. 

Instructions 
Sketch should be made 
for each accident- involv¬ 
ing personal injury or 
properly damage. 

Use one of the dia¬ 
grams printed at*right to 
show all positions ah 
instant o r impacf. Use 
dotted lines to show 
direction of travel. 
Indicate norlh by an 

CUT 0 W- f? 0 . f'orrn~/l<- 




Sketch °F How Accident Occurred 

(Jttrach this she eh to form PD. /o) « 
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EXHIBIT 

FILED OCTOBER 26 1940 

P. X>. Form. 10 

METROPOLITAN POLICE DEPARTMENT 

WASHINGTON, D. C. 


WJUAOOUB .... 

1. Day of week... 2. Date . 

M'^ch 31st , 1934 s . Tlme 12:30 

M A M. 

A **» p. M. 

16th Street 

Kye Street, N« V7. 

fit w 

NW.—NE. 
. SW.—SE. 

(Street) 

4a. TXAjmo Signals: 

(Intersection or Street No.) 


L O In operation. 

2.5] Not In operation. 


8. O Not operating properly. 

4. G No signal 


5. O Street railway crossing officer. 

6. G Metropolitan crossing officer. 



6. TYPE OF STRIKING VEHICLE: 

0. □ Not stated. 

5. □ Taxicab. 

6. □ Streetcar. 

9. □ Other types. 


1. T Private auto. 
4. □ Bus. 

7. □ Bicycle. 


2. G Motortruck. 

5. □ Motorcycle. 

8. □ Horse drawn. 

LL □ Ambulance, police or fire department 


6. DRIVER OF STRIKING VEHICLE: 
Name * Bon ^ McWiI liana 


Race._ 

EXPERIENCE— 

1. □ Less than 3 months. 
4. □ 2 years to 5 years. 

7. □ Under instruction. 


A*e_25_JT8._ 


Addrea. j-3. Lal»nd 3t..Ch.C h.^KU r 881-BQg 


Sex 


locale 


License No.M?.*....^.®*®®7 


L □ 8 months to 1 year, 
i. 6 Over 5 years. 


2 . 

5 

8. □ Nonresident. 


3. □ 1 year to 2 years. 
6. □ No permit. 


Owner of vehicle .... 
Direction of travel ... 


David McWilliams 


N orbtA ou 15 th o treat 


... cam© 
Address_ 


_ Approximate speed 


unknown 


7. STRIKING VEHICLE COLLIDED WITH: 


0. □ Not stated. 

3. □ Taxicab. 

6. □ Streetcar. 

9. □ Other vehicles. 

12. □ Center pole. 

15. □ Loading platform. 
18. G Other fixed object. 
21. Q Parked car. 


1. ffi Private anto. 

4. G Bus. 

7. □ Bicycle. 

10. □ Pedestrian. 

13. G Side pole. 

16. □ Traffic signal. 

19. □ Noncollision accident. 

22. □ Ambulance, police or fire department. 


2. G Motortruck. 

5. □ Motorcycle. 

8. □ Horse drawn. 

11. Q Lamp-post 
14. G Safety zone mark. 
17. O Fireplug. 

20. Q Tree. 


8. DRIVER OF VEHICLE STRUCK: 

__ Alice H, Lewis 

Name .. 

_ wr.lt-e 

Bace ... 


Age 


* 25 “ 


Address 


4*02 Volta PI., N. I/. 


Sex _ 


Permit No! 
License No 


106-248 

criswr 


T." 


EXPERIENCE— 

1. □ Less than 3 months. 
4. □ 2 years to 5 years. 

7. □ Under Instruction. 


Owner of vehicle_ 

Direction of travel . 


\il t >n 


2. □ 3 months to 1 year. 

5. E Over 5 years. 

8. O Nonresident 

**• .. Addles. 


3. □ 1 year to 2 years. 
3. Q No permit 




_ Approximate speed 


unknown 


9. PERSONAL INJURIES: 

Name Alic ® H * L ° Wis 

Race . Age .. 

__ Fulton Lewis, J;-. 

-tmi-w.—— 

Race. Age .. 


Address 4402 VOlt * P1 " K * *• 
.J5..yrs action taken%«»f..Jto«P.S.... 


... 4402 Volta PI., N. u 

'25 A yTs^f ---Bsarr/Ti" 

. ... Action taken ........... 


Name..... Address ... 

Race... Age.— i Action taken 


3 Passenger. 

□ Pedestrian. 

□ Fatal. 

E3 Passenger. 

□ Pedestrian. 

□ Fatal. 

□ Passenger. 

□ Pedestrian. 

□ Fatal. 


L? NonfataL 
53 Nonratal. 
□ Noofatal. 


10. □ PROPERTY DAMAGE: 
0. G None. 

3. a $25 to $50. 

6. □ $250 to $500. 

9. □ Unknown. 


1. O Less than $10. 
4.EJ $50 to $100. 

7 □ $500 to $1,000. 


2. □ $10 to $25. 

5. □ $100 to $250. 

8. □ $1,000 or over. 
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11. VEHICLE INVOLVED: 

0. SE Cause not stated. 

2. O Was exceeding speed limit 
4. □ Was passing on curve or hill. 

6. □ Had view obstructed by parked car. 

8. □ Was on wrong side of road. 

10. □ Ban off roadway. 

12. □ Was driven recklessly. 

14. □ Passed standing car. 

16. □ Was driven through a safety zone. 

18. O Was driven carelessly. 

20. □ Driven by mental incompetent 
22. □ Was being parked. 

24. □ Failed to stop at boulevard crossing. 

28. □ View obstructed by fixed object 
28. □ Obstructed windshield. 

SO. D Was turning left at Intersection: 

S2. □ Making U turn between intersections. 

34. □ Overtaking. 

36. G Passing on curve or hill. 

38. O Improper turn, turning from wrong lane. 
40. □ Runaway team. 


1. □ Was driven properly. 

3. □ Was cutting in. 

5. □ Was passing on wrong side. 

7. □ Skidded. 

9. □ Was backing. 

11. □ Failed to give signal. 

13. G Failed to yield right of way. 

15. Q Cut the comer. 

17. Q Driven under Influence of liquor. 
19. Q Driven by physical Incompetent. 
21. G Avoiding collision with pedestrian. 
23. Q Driven on car tracks. 

25. G Failed to obey traffic signal. 

27. Q Lost control; car ran away. 

29. Q Was turning right at Intersection. 
31. G Making U turn at Intersection. 

S3. Q Slowing down or stopping. 

35. G Starting from curb. 

37. Q Improper turn, wide right turn. 

39. G Other Improper driving. 


12. THE PEDESTRIAN INVOLVED: 

0. G Cause not stated. 

2. Q Was crossing at crosswalk with signal. 

4. G Was crossing at crosswalk against signal. 

6. G Was crossing not at crosswalk. 

8. G Boarding or leaving street car; no safety zone. 
10. G Walking In street , 

12. Q Playing In street 
14. G Walking on sidewalk. 

16. Q Working on roadway. 

18. G Was Inattentive. 

20. G Coasting in street 


1. G Was standing In safety zone. 

8. Q Was confused by traffic. 

5. Q Was hitching on vehicle. 

7. G Stepped from behind parked car. 

9. G Stepped from behind passing car. 
11. G Stepped from loading platform. 

18. G Rollerskating. 

15. G Had physical defect 
17. G Was Intoxicated. 

19. G Crossing at crosswalk. No signal. 
21. G Crossing diagonally. 


IS. CONDITION OF VEHICLES INVOLVED IN ACCIDENT: 

0. G Not stated. 1. Q Defective brakes. 

3. Q One headlight only. 4. Q Glaring headlights. 

6. B In apparent good condition. 7. O No parkin g light 


2. G Noughts. 

5. G No tall light 

8. Q Defective steering gear. 


14. ROAD CONDITIONS: 

0. G Not stated. L G Defect In pavement 

3.B] Straight road at Intersection. 4. Q Straight road between Intersections. 

6. G Obstruction lighted. 7. Q Going uphill at Intersection. 

9. G Going downhill at intersection. 


2. G Road under repair. 

5. G Obstruction not lighted. 
8. Q Curve. 


15. ROAD SURFACE: 

0. Q Not stated. 

3. Q Ice. 

6. Q Wet other type. 

9. G Light snow. 

IS. WEATHER CONDITIONS : 

0. □ Not stated. 

4. G Raining. 


1. B Dry. 

4. G Wet asphalt 
7. Q Freshly oiled. 


l.^EU Clear. 2. Q Cloudy. 

5. G Snowing. 6. G Hailing. 


17. LIGHT CONDITIONS: 

0. G Not stated. 1. Q Daylight 

8. B Dark, street lighting good. 4. Q Dark, street li ghting poor. 


2. Q Mud. 

5. Q Wet concrete. 
8. Q Deep snow. 


3. Q Fog. 

7. G Sleeting. 


2. G Dusk. 

5. G Dark, no street lighting. 


WITNESSES: 

Name ... Address ..-. 

^STaSOie Adfll^CSS MtlMtllM M •••>••>•••••> (tK ■ 

Arrest made? Disposition. 

noth injured parties ».ere taken to the Eme,cenQy Hospital injll Scout 

car but re.used to be treated ani went to the Garfield Hospital and both were 

treated by Dr* Arnette, treated for possible fractuie of collar bone and itbr? sion of 

the left lee. No Various. Reported by Officer C« „i<lc:«::r daon .. 

Precinct No. 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1940. 


Nos. 7776; 7777. 

! 


Naomi McWilliams, Appellant, 
v. 

Alice II. Lewis, Appellee. 


- i 

Naomi McWilliams, Appellant, 

i 

v. i 

i 

j 

Fulton Lewis, Jr., Appellee. 


BRIEF FOR APPELLANT. 


To tlie United States Court of Appeals for the Dis¬ 
trict of Columbia: 

Appellant here seeks relief from judgments entered j 
against her in favor of appellees Alice H. Lewis and 
her husband, Fulton Lewis, Jr., after trial in the United 
States District Court for the District of Columbia be¬ 
fore Mr. Justice Goldsborough and a jury. Appellees’ 
claims were for damages, in each case in excess of One 
Thousand Dollars ($1,000.00), for alleged personal in- 


i 
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juries and losses resulting from a traffic accident at 
15th and Eye Streets, Northwest, in the City of Wash¬ 
ington, District of Columbia (3 and 7). 

SHORT STATEMENT OF THE FACTS. 

The following general facts were not in dispute: 

The accident took place shortly after midnight 
March 31, 1934 (36)* within the intersection of 15th 
and 1 Streets, N. VV., Washington, D. C. The automo¬ 
bile owned and occupied by appellee Fulton Lewis was 
being operated by his w'ife, Alice Lewis, in an easterly 
direction on I Street; appellant’s car, operated by ap¬ 
pellant and occupied by guest passengers Blanche 
Schmidt and Eleanor Schrumpf was moving northerly 
on 15th Street. Control by lights of traffic at the inter¬ 
section had ceased at midnight, only intermittently 
blinking amber lights being on at the time of the acci¬ 
dent, and appellant, being to the right of appel¬ 
lees thus had the relative right of way under traf¬ 
fic regulations. Following the accident, appel¬ 
lant’s car stopped near the middle of the intersec¬ 
tion and the car of appellees stopped, after turning 
over, on I Street a distance east of the point of colli¬ 
sion estimated at from 35 feet to 96 feet 6 inches. Ap¬ 
pellant’s car suffered no damage except that its front 
bumper was torn off and wedged in the rear of appel¬ 
lees’ vehicle; appellees’ car suffered damage to its 
right rear wheel, fender and right rear side. None of 
the three passengers in appellant’s car were injured; 
both passengers in appellees’ automobile sustained 
personal injury. 

*A11 references herein are to the print page of Appendix to Appel¬ 
lant’s Brief. 
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ASSIGNMENT OF ERRORS. 

In support of its appeal the following errors have 
been assigned, and are here relied upon, by appellant: 

1. The Court erred in admitting into evidence 
the police precinct books and records of the official 
investigation of the automobile accident out of 
which the present actions at law arose; 

2. The Court erred in permitting the police offi¬ 
cers who were not witnesses to the accident to tes¬ 
tify to certain facts concerning the accident which 
information was gained by the officers after the 
accident had occurred; 

3. The Court erred in failing to hold that the 
contributory negligence of the plaintiffs, and each 
of them, affirmatively appeared as a matter of law; 

4. The Court erred in failing to grant a new 
trial upon the showing of irreparable prejudice to 
defendant’s case by plaintiffs’ testimony and their 
counsel’s remarks concerning alleged loss of their 
infant child through premature birth, and their 
mental pain and suffering resulting therefrom; 

5. The Court erred in granting plaintiffs’ pray¬ 
ers numbered 1 (as amended), 2, and 8 (as 
amended) over the objection of defendant; 

6. The Court erred in rejecting defendant’s 
prayers numbered 1, 8 and 10 over objection of de¬ 
fendant and failing to cover the requested instruc¬ 
tions to the jury in his charge. 
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SUMMARY OF TESTIMONY. 

As the points relied upon by appellant require sepa¬ 
rate consideration of the evidence of various witnesses, 
testimony of each of the material witnesses is here 
summarized with appropriate references to the Ap¬ 
pendix. 

TESTIMONY OF APPELLEE, FULTON LEWIS. 

Fulton Lewis’ testimony was to the effect that when 
his car was 40 or 50 feet west of the intersection (38) 
he first saw appellant’s car approaching from the 
south, just passing the alley at the Southern Building 
—115 or 125 feet south of the intersection (38). As the 
Lewis car proceeded toward the intersection, Mrs. 
Lewis, the driver, “slowed up and looked down the 
street” (38). As the seat of the Lewis car was crossing 
the west curb line of 15th Street Lewis again noticed 
the northbound car and it was then “40 or 50 feet out 
of the intersection” “showing no signs of slowing up” 
(3S, 51); at this point appellee Lewis’ car had “slowed 
down to less than 15 miles an hour, perhaps 12 or 14 
miles an hour”—the Lewis car was merely permitted 
to slow down, and the brakes were not applied (53, 
54). The thing that attracted Lewis’ attention to the 
other car was that apparently “there was no reaction 
of the other car. as if driven by some one who 
was blind.” Although the approaching automobile 
“alarmed” and “fascinated” Mr. Lewis, and he 
watched it constantly, he made no remark whatever to 
Mrs. Lewis about its approach (52, 53). 

“We (appellees) entered the intersection; and 
as my seat was just entering, crossing the curb 
line, I again noticed this car and T noticed it was 
showing no signs of slowing up, as if the people in 


I 

i 

I 
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the car had no consciousness of the fact that we 
were there. It was then perhaps forty or fifty feet 
out of the intersection. My car had already en¬ 
tered the intersection; my seat was about even 
with the curb line, and the thing that alarmed me 
and made me notice it was the fact that there was 
apparently no reaction of the other car.” (38) 
(Italics supplied) 

There was no exclamation of any kind until the very j 
moment of the impact “when the brakes were scream¬ 
ing’’, at which time Mr. Lewis yelled to his wife “look ; 
out” (54, 83). At the time Mr. Lewis yelled, the Lewis 
car was about in the middle of the intersection (56) j 
and Mrs. Lewis swung her car to the left “as if to go 
north on 15th” Street in an effort to avoid the collision. 
Up to that time she had not attempted to apply her 
brakes (56, 54) but was slightly accelerating her speed 
(77). While the Lewis car was thus “going from right 
to left, so to speak” (39) it was struck by the automo¬ 
bile of appellant. The Lewis car was struck on the i 
right rear wheel and came to rest at a spot, marked by 
Lewis on a diagram, and described by him as being i 
about 35 feet down I Street from the point of impact i 
(57, 58). (This spot was definitely identified by Mrs. | 
Lewis as being opposite the lamppost in front of the ! 
White Tower restaurant (85) almost midway of the 
block between 15th and 14th Streets (86) and measure¬ 
ments of engineer Lemon showed the distance to be J 
93 feet 6 inches from the cast curb line of 15th Street j 
(177., See also 103 & 155)1. When the Lewis car stopped | 
it was “lying on its side, and the wheels were on the | 
curb and the top of the car was out to the middle of the | 
street.” Mr. Lewis first heard the application of brakes j 
(of the other car) when the wheels of the approaching j 
car were at the curb line (41). He thought the other j 
car was being operated at 28 to 30 miles per hour (42) j 


i 
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and his car at 18 to 20 miles per hour (37). He further 
testified that Mrs. Lewis as she approached to within 6 
or 8 feet of the intersection (54) slowed her car down to 
12-14 miles per hour (53). When the Lewis car came to 
rest down I Street it was found that the front bumper 
of appellant’s car had been torn off and wedged in be¬ 
hind the Lewis car from whence it had to be manually 
dislodged (58; See also, 145, 169). 

Appellees’ counsel examined Mr. Lewis respecting 
his injuries and questioned him about Mrs. Lewis’ then 
condition and her experience during pregnancy (45, 
46), the following dialogue taking place: Mr. 
Bress: “Now, Mr. Lewis, with respect to the period of 
this pregnancy, did the pregnancy result prematurely? 
A. It did result prematurely to the extent of perhaps a 
week or ten days. Q. And what was the result of the 
pregnancy? A. The result was that the baby was born, 
died at birth” (47). It later developed that Mrs. Lewis 
had been expectant for only “several weeks” at the 
time of the accident (59). Mrs. Lewis gave normal 
birth to another child less than two years after the 
accident (61). 

TESTIMONY OF APPELLEE ALICE LEWIS. 

Appellee Alice Lewis’ version of the accident was 
about the same as that of her husband. She saw the 
approaching car when it was “as far as the alley on 
15th” and slowed her car down; decided it was all right 
for her to cross “although I (she) was not on the 
right” (66, 75); when halfway across the intersection 
she saw the other car was not slowing down, was appar¬ 
ently coming fast, so pulled her wheel to the left and as 
her car was three-quarters of the way across the inter¬ 
section it was struck on the rear wheel (66). Approach¬ 
ing the intersection, Mrs. Lewis decelerated the speed 
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of her ear until she reached the west curb line of 15th| 
Street, at which time she thought she could safely pro¬ 
ceed, and speeded it up “a very, very small amount”| 
(77). From the time she first saw it down near the alley! 
Mrs. Lewis had been looking at the other car trying toj 
judge its distance and determine whether it was safe to ■ 
proceed. She gave as the reason why she thought shej 
could cross in safety, when she first saw the approach- j 
ing car at a time when her ear was 40-50 feet short of I 
the intersection, that she expected the other car to slowj 
down (78-79). She watched the other car and “knew! 
it was there and knew it was progressing” (S3) but was j 
not apprehensive about an accident nor alarmed at the \ 
speed of the approaching vehicle (84) until about the! 
moment of impact (82). When the Lewis car reached! 
the intersection appellants’ car was still south of the| 
intersection, somewhere near the Bavarian Restaurant, 
two or three buildings from the corner (81, 82). Mrs. 
Lewis saw the lights on the approaching car (S3). 

Both Mr. and Mrs. Lewis testified that the police 

came to the scene of the accident as a result of being! 

called. Neither of them made anv statement or claim j 

that the horn of their car was sounded or any other! 

* 

signal given as they approached or entered the inter- ■ 
section. 

i 

TESTIMONY OF APPELLANT, NAOMI 

McWilliams. 

! 

Appellant had as passengers in her automobile Mes- j 
dames Blanche Schmidt and Eleanor Schrumph. The j 
testimony of appellant, which was not materially dif- i 
ferent from the statements of her passengers, was that j 
they had been to dinner, and for amusement attended j 
a spiritualist meeting. While not in use the night of j 
the accident the McWilliams automobile was parked j 


i 

i 
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on a lot at 15th & G Streets, N. W. A little after mid¬ 
night appellant with her friends got into the car, 
headed north on 15th Street and proceeded about two 
blocks to the point of the accident. The car was an old 
Heo, difficult to warm up, and was not being operated 
fast either before or at the time of the accident (142, 
143, 168). Appellant looked to her left (144), saw 
nothing (140), looked away and when she looked left 
again as she was entering the intersection saw the 
Lewis car “coining very quickly” (144). She applied 
her brakes after she entered the intersection and 
stopped almost immediately (144, 163, 166, 169). The 
Lewis car passed in front of her (144, 168) causing a 
contact in the nature of a brush rather than a collision, 
careened on up I Street and turned over halfway up 
the block toward 14th Street. After watching the Lewis 
car proceed up I Street and turn over appellant drove 
her car north on 15th Street, parked it, walked down 
to the other car and found that both Mr. and Mrs. 
Lewis had gotten out. She returned to her car and 
stayed there until the policemen came. The Lewis car 
was being operated on the wrong side or north half of 
Eye Street (147, 168) and appellant’s car when it 
stopped in the intersection “was well over the center 
of the intersection.” There was no damage to appel¬ 
lant’s car except the front bumper was torn off—the 
headlights were not broken, the fenders were not 
dented and there were no marks or dents on the car 
(147, see also 94, 115). Neither appellant nor her 
guests suffered any personal injury. 
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TESTIMONY OF POLICE OFFICERS 
RICHARDSON AND GOODE. 

I 

i 

Metropolitan Police Officers Claude II. Kickardsorj. 
and Roland P. Goode were called as witnesses foil 
plaintiffs. Richardson stated that he went to the scemj 
of the accident as a result of a call and found twci 
other officers had preceded him there (92). When he 
arrived appellees had gone to the hospital (92). Thei 
other officers had obtained certain information and 

I 

turned it over to Richardson (92) and he incorporated 
that information to his reports. He made an inci-j 
dental report and two traffic reports (93). These three 
reports were all admitted in evidence over objection! 
(100). Officer Richardson examined both cars and! 
noted that appellees' Ford was damaged on the right! 
rear and right rear side, while appellant’s Reo suf-| 
fered only from the loss of its front bumper (94). The 
officer testified “I remember seeing some skidmarks”,! 
whereupon the following took place: 

“Q. And did you report, as required by the! 
rules requiring the tiling of these reports, did you! 
report the position of the cars according to the 
skid-marks, and on the skid-marks you found your; 
official report, showing you Plaintiffs’— 

“Mr. Frost (interposing): Just a minute. This! 
officer hasn’t stated when he got to the scene ofj 
the accident with respect to when it took place, or| 
whether the cars had been moved when he got! 
there, and I think those facts are necessary to be! 
asked for before he can answer the question. 

“Mr. Bress: I believe, if the Court please, when: 
he got there the people involved were still there | 
to give him information, and he made observa-i 
lions of marks made by these vehicles at the; 
scene. 
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“Mr. Frost: How would he know? 

“The Court: This particular question is di¬ 
rected to his report, isn’t it? 

“Mr. Bress: Yes. 

“The Court: The difficulty about the question, I 
think, is that under the statute it seems that the 
courts in this jurisdiction take such reports as 
this subject to cross-examination and any other 
factors that may weaken the value as evidence. 

“Mr. Frost: And some of the other judges 
have refused to admit it. 

“The Court: The Court thinks he ought to be 
perfectly frank, but the difficulty is the wording 
of the statute is, in the Court’s opinion, unfor¬ 
tunate. It is perfectly obvious, it seems to me, 
that what Congress tried to do was to obviate the 
technicalities that are used to prevent legitimate 
evidence where books of original entry cannot be 
identified bv the individual who makes the entry, 
something of that kind; mavbe the individual who 
makes the entry moves away, or is dead, and that 
is what Congress was trying to do. 

“'When I first took the bench I took this position, 
that that was what Congress intended to do, and 
I was told by others that that was not the fact, 
and that the Court of Appeals should pass on it, 
and in the meantime I admit these papers, as I do, 
with great reluctance. 

“Mr. Frost: Judge Proctor just recently ruled 
differently with me, but that has nothing to do 
with it. But do I understand your Honor admits 
them for what value they may have? 

“The Court: As to what— 

“Mr. Bress (interposing): Now— 

“The Court (interposing): Just a minute, Mr. 
Bress. 

“Mr. Bress: I think they are admissible for 
what the jury thinks they are worth. 
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“The Court: They are admitted for what the ! 
jury thinks they are worth, and that is all I can 
say, or anybody can say.” 

* * * 

“Mr. Frost: Has this document been admitted 
in evidence? 

“The Court: Yes. 

“Mr. Bress: I offered these. 

“The Court: At the same time you offered the 
other. 

“Mr. Bress: Yes. 

“Mr. Frost: Just to make it short, may it’ be i 
understood I object to any reference to them? 

“The Court: Of course, if you object to it on j 
the ground that he has no right to read it', that ob- j 
jection would have to be sustained. In other j 
words, you could insist that the book be simply j 
handed to the jury. j 

“Mr. Frost: I don’t make that objection. 

“The Court: But you object to the document j 
itself? 

“Mr. Frost: That’s right.” 

The officer then testified that he did not' know 
whether the cars had been moved when he got to the j 
scene of the accident but that appellees had left (96). j 
He was permitted, over objection, to indicate on a j 
blackboard diagram the position of skidmarks as j 
shown on his report (98) and to otherwise testify as j 
to what his report showed. Counsel for appellees read j 
from the reports comments regarding the skidmarks j 
(100) and the officer was permitted to testify that all j 
the facts learned after the accident were included in j 
his report (101). 

The officer had no independent recollection of the | 
damage to the automobiles (102) or of the point where j 

| 

I 

i 

! 
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the collision took place (104) independent of his re¬ 
ports. He stated, in justification of his report, “Yes, 
sir, someone, usually the first there, will notice the 
marks and tell you those were the marks made by a 
certain car.” Mr. Richardson several times indicated 
that the basis of his testimony respecting the skid¬ 
marks and the point of collision was the reports made 
by him (104, 105). 

Counsel for appellees, Mr. Bress, passed the report, 
Exhibit 1, to the jury with the following statement: 

“1 would like the jury to examine the front page 
which gives the information of the facts, and I 
would like the jury at this time to read any part 
they like, but particularly to note the diagram on 
the back . ” 

“Mr. Frost: Of course, over our same objec¬ 
tion. 

“The Court: Yes.” 

"Whereupon, counsel for appellees read from the in¬ 
cidental book as follows: 

“Gentlemen, while you are examining that dia¬ 
gram I will read to you what the original book 
says: 

“ ‘About 12:30 a. m., Saturday, March 31, 1934, 
Reo coupe Maryland 228,587 owned by David H. 
McWilliams, 131 Lcland Street, Chevy Chase, 
Maryland, and operated by Xaomi McWilliams, 
131 Leland Street, Chevy Chase, white, female, 35 
years, Maryland permit 581602, experience five 
years, traveling north on Fifteenth Street when 
at intersection of Eye Street collided with right 
rear of Ford Y-8 license 1). C. 1857 owned bv Ful- 
ton Lewis, Jr., 4402 Volta Place and operated by 
Alice IT. Lewis, 4402 Volta Place, white, 25 years, 
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female, permit No. 106248. experience 10 years, j 
which was proceeding east on Eye Street, North¬ 
west, injuring both Mr. and Mrs. Lewis, who were j 
removed to Emergency Hospital in No. 11 scout j 
car, operated by Private Goode: refused to be | 
treated at the Emergency and left Emergency and ! 
went to Garfield Hospital. 

“ ‘Alice Lewis was treated for possible fracture I 
of the right collar bone, and Fulton Lewis treated i 
for abrasions to the right leg, soreness of chest, i 
bv Dr. Arnold of hospital staff. Condition not ! 
serious; later went home. 

“ ‘Streets drv, weather dark. Brakes tested bv | 
Private E. J. Cotoure and found 0. K. Skid marks j 
on street made by Heo coupe about 15 feet, none j 
made by Ford before accident. Officer not a wit- j 
ness. Traffic sheet made. 

“ ‘Signed. 0. H. "Richardson, MPV’ 

and continued as follows— 

“The same information substantially is con¬ 
tained on the traffic report sheet, showing first, 
the name of parties involved, injuries to Mr. and 
Mrs. Lewis; vehicles involved, cars not stated. 
Condition of vehicles involved in accident in ap- i 
parent good condition. Road condition, straight j 
road at intersection; road surface dry, weather 
conditions clear. Streets dark, street lighting j 
good. See Incidental Book No. 13. Naomi Me- j 
Williams, 131 Leland Avenue. Chevy Chase, Mary¬ 
land, Blanche Schmidt, 1701 Park Road, North- I 
west. 

“Both injured parties taken to Emergency Hos¬ 
pital in No. 11 scout car; refused to be treated at j 
Emergency, left and went to Garfield Hospital and . j 
both treated by Doctor Arnold of the hospital staff. ’ j 

“Brake tests on car by E. J. Cotoure, Traffic 
Bureau, found O. K. Officer is not a witness. 

j 

I 


| 

j 
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“That is all that appears on this report. That 
is read into the record. Is it agreeable to my 
friends on the other side to return this to the Po¬ 
lice Department?” 

There was no testimony that Officer Richardson 
made any measurements or investigation himself; to 
the contrary, it appears he merely recorded hearsay 
(102, 104, 114, US). 

Officer Goode testified that he took the Lewises to 
Emergency Hospital and later on returned to the scene 
of the accident, then for the first time noting some evi¬ 
dence of skid-marks (112). In answer to the question 
as to whether he had any independent recollection of 
any evidence in the street to indicate the point of col¬ 
lision other than skid-marks (attributed by him to the 
Reo) his answer was “no” (114). He testified as to 
injuries to appellees’ Ford automobile—“it was 
struck, or hit, on the right rear fender, was struck, I 
mean from the impact, and the other part of it was 
when it turned over. I couldn’t say how bad it was 
torn up” (115). 

Officer Goode testified affirmatively that Officer 
Kuhns, of the Traffic Bureau, was the officer who 
made measurements of the skid-marks, and admitted 
that it was only through what he had learned from 
Officer Kuhns and his written reports that he was able 
to estimate the length of the skid-marks. 'Whereupon, 
it was moved that the officer’s testimony regarding the 
length of the skid-marks be stricken from the record, 
which motion was denied. 
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I 

MEDICAL TESTIMONY. 

i 

Dr. William Wylie Chase , a practicing physician and j 
surgeon, called as a witness for appellees, stated that j 
he saw appellees on the night of the accident at Garfield j 
Hospital. Mrs. Lewis was suffering from a clinical j 
fracture of the right clavicle (collar bone) and was j 
nervous and upset. He immobilized her shoulder by; 
strapping it with adhesive (120). He did not treat Mrs. j 
Lewis for nervousness, nor did lie observe that she lost! 
any weight during the time he observed her, although 
he knew she had quite a bit of nausea (121). Mrs. Lewis j 
told Dr. Chase she was pregnant. He saw her “just in 
the early stages” of her pregnancy and not very often j 
(122). In examining Mrs. Lewis a few weeks before | 
the trial, Dr. Chase found no gross (123) or definite j 
(124) pathology present, although the patient com- j 
plained of disabilities in the region of her right shoul- j 
der (123). When asked whether the patient’s com¬ 
plaints of disability in the region of her right shoulder | 
would continue in the future the witness answered 

i 

“Well, the fact that we could find no cause for I 
the condition itself would preclude the possibility j 
of making any statement to that effect.” (124) j 

The following then occurred— 

“Had this condition continued from March 31, | 
1934 up to the present time, is it your opinion that 
she will recover from it or won’t recover from it?” 
A. “Tt would naturally have to be my opinion that j 
she will not, although my opinion in that case may j 
be wrong.” (124, 125) 

From a medical point of view the doctor saw nothing to j 
be done to improve Mrs. Lewis’ condition (125). 
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With respect to Mr. Lewis, Dr. Chase “strapped his 
chest due to fractures of the eighth and ninth ribs.” 
Mr. Lewis also had a bruise on the left thigh (128). The 
strapping of the ribs continued for about three weeks. 

Dr. Chase’s bill for professional services for Mrs. 
Lewis was $60.00 (125): and apparently no additional 
charge was made for Mr. Lewis. 

Dr. Alva Duckett Doughton, internist, the family 
physician of appellees (137), testified that he examined 
Mr. and Mrs. Lewis shortly after the accident (132). 
Mrs. Lewis complained of pain in her right collar bone 
and the doctor thought she had a fracture there (132). 
Mr. Lewis had some clinical evidence of fractures of the 
eighth and ninth ribs, was nervous, upset and jittery 

(132) . Mrs. Lewis told the doctor she presumed she 
was six weeks pregnant. Because of some slight vaginal 
bleeding he assumed with the history of her pregnancy 
that it was either an abortion or a threatened abortion 

(133) . The doctor did not treat Mrs. Lewis for any 
condition arising out of her accident after April 2,1934, 
the day following the accident, having turned the case 
over to Dr. Chase (133, 134). Mrs. Lewis did not go 
to Dr. Doughton for any treatment with reference to 
her pregnancy as she had an obstetrician (137) Dr. 
Elijah W. Titus. Dr. Doughton did not remember 
whether the shock or nervousness from the accident 
aggravated nausea and vomiting in the case of Mrs. 
Lewis (136). The doctor further testified, not as a spe¬ 
cialist but as a layman and friend of the family, that 
Mrs. Lewis did not seem to go through her pregnancy 
after the accident nearly as well as she did her first one. 
“She did not look as well. She was much more nervous. 
It just did not add up as well as the first pregnancy. 
She was obviously not well,” he thought (138). 
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Dr. John Alan Talbot, a specialist in bone and joint | 
surgery, testified for appellant. lie examined Mrs.; 
Lewis about sixteen days after the accident (182). He 
also examined X-ray plates taken shortly after the j 
accident. From these plates Dr. Talbot discovered j 
evidence of an old fracture of the right clavicle, but no 
evidence of a recent fracture. He thought Mrs. Lewis 
was suffering from a blow to the acromical end of the 
clavicle, and that the injury was painful. He “did not j 
feel it was serious” and “thought that after a short 
course of physiotherapy she would make a complete 
recovery.” Dr. Talbot examined Mrs. Lewis again, in 
the presence of Dr. Chase, March 8,1940. She was still 
complaining of tenderness over the tip of the shoulder:! 
“Objectively, the motions were good. Really, there 
was nothing vou could see. There was no muscle afro-1 
phy. The motion of the shoulder in all directions, in¬ 
cluding abduction and internal rotation, were to normal i 
limit, and the only symptom of tenderness on deep 
pressure was over the tip of the shoulder in the detoid 
area” (183). More X-rays were taken at that time 
which were negative as to injury or cause of pain (184). 

Dr. Talbot also examined Mr. Lewis March 16, 1934, 
sixteen da vs following the accident. His examination j 
elicited some pain over the tenth rib, left side in the | 
nipple line. Aside from this and some excoriation of 
the skin from the adhesive bandage, the examination i 
was negative. Xo X-rays were ever taken of Mr. Lewis j 
(190, 191). 

i 

i 


i 
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SUMMARY OF ARGUMENT. 

I— The admission of traffic reports made by a police 
officer was erroneous and prejudicial, (pages 18-29) 

II— Police officers Goode and Richardson were errone¬ 
ously permitted to give hearsay testimony (pages 29- 
32) 

III— The court below erred in failing to hold that the 
contributory negligence of plaintiffs, and each of them, 
affirmatively appeared as a matter of law. (pages 32- 
37) 

IV— The injection into the trial of a claim for the 
death of appellees’ infant, and mental pain and anguish 
resulting therefrom, known to be unsupportable in law, 
irreparably prejudiced appellant’s defense, (pages 37- 
46) 

ARGUMENT. 

I. The Admission of Reports Made by the Police Officer 
Who Investigated the Accident was Erroneous and 
Prejudicial. 

The testimony of appellant and her guest passengers 
was to the effect that after their car had crossed the 
median line of I Street, appellees’ car came into the 
intersection, swung around in front of them and in the 
maneuver pulled off their front bumper and careened 
down I Street 93 feet and turned over. Appellant’s 
position was, further, that her car was at a standstill 
when the impact took place, having stopped almost in¬ 
stantly after appellant had perceived appellees’ car 
approaching fast from the west. 

The statements of appellant and her witnesses were 
strongly borne out by the physical facts: The nature 
of the damage to the two automobiles; the distance and 


direction appellees’ automobile traveled after the inji- 
pact; the fact that appellees’ automobile overturned 
after traveling 93 feet from the point of impact, in tile 
same direction it was originally headed; the fact th^t 
appellees’ car was apparently out of control during the 
93 feet it traveled after the impact; and the fact thijt 
none of the passengers in appellant’s car were eveh 
slightly injured. 

Appellant’s contentions, however, were shattered by 
the diagram drawn by policeman Richardson, appeal¬ 
ing in the two traffic reports admitted into evidenc^, 
where he shows the point of impact to be south of the 
median line of 1 Street and near the east curb line ojf 
15th Street. If this diagram correctly depicted the 
point of the accident appellant’s witnesses were un¬ 
truthful and the accident could not have occurred as 
they claim. Moreover, these reports show a skid-mark, 
attributed by officer Richardson in his reports to ap¬ 
pellant’s car—“skid-marks on street made by Reo 
coupe about 15 feet, none made by Ford before accident. 
Officer not a witness” (109). 

Officer Richardson did not sec the accident; he aii- 

I 

rived after two other policemen who were called to the 
scene by telephone, and there is no word of testimony 
that he personally took any measurements or attempted 
to make any detailed investigation. He did not mak<b 
any investigation of witnesses at the scene of the acd} 
dent (101), and his reports were based entirely upop 
hearsay. As the trial judge observed (95) those statef 
ments and the reports would be inadmissible unless 
given probative force by the Act of Congress of Juncf 
20,1936, 28 U. S. C. A., Sec. 695. That Act, in pertinent 
part, reads as follows: 

“Be It Enacted By the Senate and House oil 
Representatives of the United States of America 
In Congress Assembled, That in any Court of the 
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United States and in any court established by Act 
of Congress, any writing or record, whether in the 
form of an entry in a book or otherwise, made as a 
memorandum or record of any act, transaction, 
occurrence, or event, shall be admissible as evi¬ 
dence of said act, transaction, occurrence, or event, 
if it shall appear that it was made in the regular 
course of any business, and that it was the regular 
course of such business to make such memorandum 
of record at the time of such act, transaction, oc¬ 
currence, or event or within a reasonable time 
thereafter. All other circumstances of the making 
of such writing or record, including lack of per¬ 
sonal knowledge by the entrant or maker, may be 
shown to affect its weight, but they shall not affect 
its admissibility. The term ‘business’ shall include 
business, profession, occupation, and calling of 
every kind.” 

This Federal law was introduced simultaneously in 
the House and Senate in 1936 at the request of Attor¬ 
ney General Cummings, who, in submitting the draft, 
wrote the following letter to the Chairman of the House 
and Senate Judiciary Committees (see House Report 
2357, Senate Report 1965, 74th Congress, 2d Session): 

“My Dear Mr. Chairman: Modern develop¬ 
ments have rendered obsolete the common-law rule 
governing the admissibility of certain types of doc¬ 
umentary evidence. Yet at times the application 
of the rule has resulted in a miscarriage of justice 
and has stood in the way of a successful prosecu¬ 
tion of meritorious criminal cases. 

“The old common-law rule requires that every 
book entry be identified by the person making it. 
This is exceedingly difficult, if not impossible, in 
the case of an institution employing a large book¬ 
keeping staff, particularly when the entries are 
made by machine. In a recent criminal case the 
Government was prevented from making out a 
prima-facie case by a ruling that entries in the 
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books of a bank, made in the regular course oil 
business, were not admissible in evidence unless^ 
the specific bookkeeper who made the entry couldj 
identify it. Since the bank employed 18 bookkeep-j 
ers and the entries were made by bookkeeping ma-j 
chines, this was impossible. 

“The United States Circuit Court of Appeals! 
for the Second, Fourth, Seventh and Eighth Cir-j 
cuits, and many district courts, as well as a num-i 
her of the State courts, have recognized the ncces-j 
sity for modifying the rule and have adopted the 
doctrine that in order to make it admissible in evi-i 
donee, it is sufficient to show that the entry is con-! 
taincd in a book of regular entries maintained inj 
the establishment, without producing the particu-j 
lar person who made the entry and having himj 
identify it. Owing to the failure of some Federal j 
courts, however, to adopt the modern rule, legis-j 
lation appears to be necessary to secure uniform-! 
ity in this matter, and to keep the rules of evidence j 
in line with modern developments. 

“I enclose a draft of a bill to accomplish the; 
above-mentioned purpose, and shall be glad if you! 
will introduce it and lend it your support. I also! 
enclose a memorandum, dated January 28, j 
discussing the questions involved in greater detail, i 

i 

Sincerelv vours, 

IIOMEU S. CUMMIXOS, 
Attorney General.” 
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The memorandum which really constitutes the Re¬ 
ports, contains the following: 

“DEPARTMENT OF JUSTICE, 
Washington, D. C., January 28, 1936. 

Memorandum for the Assistant to the Attorney 
General in re proposed bill relating to the ad¬ 
missibility in evidence of certain writings and 
records made in the usual course of business. 

Modern business and bookkeeping methods have 
rendered inadequate and impossible of application 
the old common-law rule which required every 
book entry to be identified by the person making 
it. Many large financial institutions, as well as 
industrial and commercial concerns, use loose-leaf 
books of accounts in which entries are made by 
typewriting and tabulating machines. In places 
in which more than one machine operator are em¬ 
ployed, it is generally impossible for any one op¬ 
erator to identify entries made by him, especially 
after a considerable time has elapsed from the date 
of the entry. 

The Federal courts generally have recognized 
the necessity for modifying the rule and have 
adopted the doctrine that it is sufficient to show 
that the entry is contained in a book of regular en¬ 
tries maintained in the establishment, without pro¬ 
ducing the particular person who made the entry, 
and having him identify it. The Circuit Courts of 
Appeals for the Second, Fourth, Seventh, and 
Eighth Circuits have adopted the modern rule. 
While this modification of the common-law rule 
has been adopted by most of the Federal courts, 
as well as by many of the States, nevertheless 
there arc some courts that do not follow it, and for 
that reason legislation on the subject appears 
highly desirable. 

# # # 

The desirability of action to mitigate the hard¬ 
ships thus imposed upon the Government was 
pointed out in a lecture by the Honorable Ben- 
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jamin N. Cardozo on Progress in the Law, pub-1 
lislied in New York Citv Bar Association Lectures! 
on Legal Topics, volume III, page 81. lie said: 


'In the law of evidence, some of its rules are; 
so unwieldy that many of the simplest things | 
of life, transactions so common as the sale and! 
delivery of merchandise, are often the most dif-j 
licult to prove. Witnesses speaking of their own 
knowledge must follow the subject matter of the 
sale from its dispatch to its arrival. 1 have been 
told by members of the bar that claims of un¬ 
doubted validity are often abandoned, if con¬ 
tested, because the withdrawal of the necessary 
witnesses from the activities of business in¬ 
volves an expense and disarrangement out of 
proportion to the gain. The difficulty would be 
lessened if entries in books of account were ad¬ 
missible as ‘prima-facie’ evidence upon proof 
that they were made in the usual course of busi¬ 
ness. Such a presumption would harmonize in 
the main with the teachings of experience. Cer¬ 
tainly it would in certain lines of business, as 
e. g., that of banking, where irregularity of ac¬ 
counts is unquestionably the rare exception. 
Even the books of a bank are not admissible at 
present without wearisome preliminaries. In 
England, the subject has for many years been 
regulated by statute. Something should be done 
in our own country to mitigate the hardship. 
The dead hand of the common-law rule * * * 
should no longer be applied to such cases as we 
have here. ’ 


Tn United States v. Cotter (C. C. A., Second i 
Circuit; 60 Fed. (2d) 689-603), Ihe Government, ! 
for the purpose of tracing to the defendant and ; 
another the proceeds of certain shares of stock j 
sold, offered in evidence their deposit slips and the ! 
sheets in the bank ledgers recording their accounts, | 
to which the defendant unsuccessfully objected on ! 
the grounds that they were incompetent and imma- j 


i 


i 


i 




24 


torial. Tlie Circuit Court of Appeals in the Sec¬ 
ond Circuit, in holding that the evidence offered 
was admissible, said: 

‘The law has much changed as to such docu¬ 
ments; it is no longer always necessary to pro¬ 
duce the original entrants and make a corn- 
question last in Massachusetts Bonding Co. v. 
Norwich Piiarmacal Co. (18 F. (2d) 934), where 
we said that the extent to which the entrants 
must be produced depended upon their accessi¬ 
bility and bow far their testimony would sub- 
* • 

stantiallv verify the document. In the case of a 
• • 

bank, the accuracy of whose records is essential 
to the very life of its business, and where, be¬ 
cause of the multitude of transactions, the en¬ 
trants can do no more than describe the system 
and sav that they followed it, it is not necessary 
to go further than prove that the ledgers were 
kept by a system likely to insure accuracy, and 
that they appear to be regular on their face; the 
other side must discredit them. So far as this 
be an extension of what we said in Massachu¬ 
setts Bonding Co. v. Norwich Pharmacai. Co., 
we take the step; for the probable correctness of 
ordinary bank books far outweighs any protec¬ 
tion to the other side, afforded by emptying the 
bank of much of its clerical force. Unless the 
system under which they are kept is defective, 
the danger of mistake is slight and in any event 
the putative corroboration by the entrants is 
inappreciable.’ 

Petition for writ of certiorari was denied by 
the Supreme Court in this case.” 

The reports of the two committees of Congress are 
the same, and in each instance calls attention to the 
fact that the language of the bill ‘‘is almost identical 
with the New York and Maryland statutes on the sub¬ 
ject As a matter of fact, the pertinent portion of the 
statute differs from the one adopted in New York in 
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i 

i 

i 
i 

1928 only in that the Federal statute says “if it shall 
appear”, where the New York statute says “if the trial 
judge shall lind” (Sec. 374-a, Civil Practice Act oi' 
New York State; L. 28, c. 532). The Maryland law ii 
worded differently at several points, although apparf 
ently not materially different in substance (Ann. Codd 
of Md., Art. 35, Sec. 68; 1929, ch. 517, 1933, ch. 179)j. 

It is apparent that neither the Department of Justice* 
nor the Committees of Congress had any intention of 
broadening the field of evidence generally; rather, the}! 
sought merely to facilitate admission of books of reeorcj 
theretofore admissible under existing rules. 

Congress in enacting the federal statute knew that it 
had been in effect in New York since 1928 and in Maryj 
land since 1929, and presumptively knew the construct- 
tion that it had received bv the courts of those states! 

“It is familiar law that whenever Congress, ii| 
legislating for the District of Columbia, has borj 
rowed from the statutes of a state provisions whiclj 
have received in that state a known and settled con-1 
struction before their enactment by Congress, that! 
construction will be deemed to have been adopted 
by Congress together with the text which it ex-1 
pounded, and the provisions will be construed asj 
they were understood at the time in the State! 
Capital Traction Co. v. Hof, 174 U. S. 1, 19 S. Cti 
580, 43 L. Ed. 637; Brown v. Walker, 161II. S. 591] 
16 S. Ct. 644, 40 L. Ed. 819; Marlin v. Lewallen] 
276 U. S. 58, 48 S. Ct. 248, 72 L. Ed. 467.” IlartA 
ford Accident & Indemnity Company v. Hoaqe , 6(j 
App. D. C. 154; 85 F. (2d) 411, 413. 

It becomes important, then, to ascertain how the Neui 
York and Maryland courts construed the New Yorkj 
Statute prior to its enactment as a federal law in 1936] 
In the case of Johnson v. Lutz, 253 N. Y. 124; 71Q 
N. E. 517 (1930), the New York Court of Appeals was] 
confronted with the question as to whether a police-] 
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man’s official report of an accident should be deemed 
admissible under the statute in question, Section 374-a 
of the Civil Practice Act. The New York Court of 
Appeals held that the report was inadmissible under 
the statute, saying— 

“It is apparent that the Legislature enacted 
Section 374-a to carry out the purpose announced 
in the report of the committee. That purpose was 
to secure the enactment of a statute which would 
afford a more workable rule of evidence in the 
proof of business transactions under existing busi¬ 
ness conditions. 

“In view of the history of Section 374-a and the 
purpose for which it was enacted, it is apparenr 
that it was never intended to apply to a situation 
'ike that in the case at bar. The memorandum i! 
question was not made in the regular course of am 
business, profession, occupation, or calling. The 
policeman who made it was not present at the time 
of the accident. The memorandum was made from 
hearsay statements of third persons who happened 
to be present at the scene of the accident when lie 
arrived. It does not appear whether they saw the 
accident and stated to him what they knew, or 
stated what some other persons had told him. 

“The purpose of the Legislature in enacting 
Section 374-a was to permit a writing or record, 
made in the regular course of business to be re¬ 
ceived in evidence, without the necessity of calling 
as witnesses all of the persons who had any part 
in making it, provided the record was made as a 
part of the duty of the person making it, or on in¬ 
formation imparted by persons who were under a 
duty to impart such information. The amendment 
permits the introduction of shopbooks without the 
necessity of calling all clerks who may have sold 
different items of account. It was not intended to 
permit the receipt in evidence of entries made by 
third parties not engaged in business or under any 
duty in relation thereto. It was said, in Mayor, 
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etc., of New York City v. 2d Avenue R. Co., 1021 
X. V. 572, at page 581, 7 X. E. 905, 909, 55 Am. Rep.j 
839: ‘It is a proper qualification of the rule ad-| 
mitting such evidence that the account must havej 
been made in the ordinary course of business, andj 
that it should not be extended so as to admit a merej 
private memorandum, not made in pursuance of! 
any duty owing by the person making it, or when! 
made upon information derived from another who; 
made the communication casually and voluntarily,! 
and not under the sanction of duty or other obli-i 
gation.’ ” 


Previously, the appellate division, in the case of Needle 
v. New York Railways Corporation, 237 X. V. S. 547; 
(1929) had come to the same conclusion. That case in¬ 


volved a street accident wherein the plaintiff was in^ 
jured by a street car. The defendant railway company 
offered in evidence a police blotter report of the officer 
who investigated the accident wherein he had made the 
statement, “Responsibility pedestrian.” The trial! 
court had admitted this report over the objection ofj 
the plaintiff, and the appellate court reversed judgment! 
in favor of the defendant, holding the report to be in¬ 
admissible— 


“This section was enacted in order to do awa\{ 
with the archaic rules of procedure in relation to 
book entries. The section, however, does not cover! 
and should not cover the use to which it was herb 
put in permitting in evidence the report of tin] 
police blotter. Primarily the urge for this procci 
dural change was the same as that which first pro! 
duced the limited “Shop Book” rule enunciated in 
the early Xew York case of Vasburgh v. Thayer[ 
12 Johns. 461, and which also has produced furtheij- 
extensions of that rule, namely, the reasonable ref 
quirements of business men in having admitted ii| 
evidence entries of a commercial nature. As enf 
acted, this section does not cover commercial eni- 


i 


i 

i 

i 
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trios alone. It is to bo noted, however, that in 
every case where the section applies the fact must 
be found by the trial .indue that the entry ‘was 
made in the regular course of any business. ‘ * *’ 
In the case at bar, to show that this record is inad¬ 
missible, it is only necessary to point out that the 
statements made to the policeman, upon which he 
based his report, were not made by any person in 
the regular course of any business, but, on the con¬ 
trary, the report of the policeman was made upon 
the irresponsible gossip of bystanders and the even 
more unreliable conclusion of the interested motor- 
man, who, instead of being so placed as to be pre¬ 
sumed to be without a motive to falsify in helping 
to make the record, had every reason to give a 
biased and false report.” 


The Court said further: 

“Section 374-a of the Civil Practice Act refers 
to an act, transaction, occurrence, or event in which 
someone engaged in the business actually partici¬ 
pated. The witnesses of the accident who made 
statements to the policeman were not engaged in 
the police business in the course of which the mem¬ 
orandum of the transaction was made. The police¬ 
man did not witness the accident. His report is 
based on what others told him. It is not within the 
purview of the section.” 


In the Matter of Rage v. Valentine , 255 App. Div. 
475 (1928) 7 X. Y. S. (2d) 958 (affirmed in memo, 
opinion, 9 X. Y. S. (2d) 900), a policeman had been 
dismissed from force for having accepted payment 
from an attorney for sending him clients. The 
court held that entries made by the lawyer or his clerk 
on cards kept as office records and notations on check 
stubs were not admissible under the statute, saying:— 

“Sec. 374-a was placed upon the statute books to 
simplify proof of commercial transactions. Though 
its language is broad, it must be interpreted in the 
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light of the ‘shop-book’ rule, to which it is related!. 
Johnson v. Lutz . 253 X. V. 124. The shopboolj: 
rule was not applicable to prove money loaned of 
similar cash transactions. Smith v. Rents, 131 N. Yi. 
169.” 

! 

‘ ‘AVe do not hold that Sec. 374-a may not be apj 
plied to prove cash transactions. It is sufficient iii 
this case to hold the entries * * * were not entries 
coming within the statute as a record of any actj 
transaction, occurrence or event made in the reg-j 
ular course of business.” 

The Maryland statute was not construed prior toj 

enactment of the federal law, and the only Maryland! 

case that discusses the scope of the act is Beverly Beach I 

Club, Inc. v. Marrou, 192 A. 278 (1937). That case does! 

not aid in construing the federal statute, as it holds! 

merely that it was not the intent of the Maryland law! 

by records made admissible thereunder, to create facts! 

* 

which did not exist. 

Common sense, the rules of statutory construction! 
and the history of the legislation all indicate that the! 
intendment of the act in question does not cover re- j 
ports of police officers based entirely upon hearsay! 
information gleaned from here, there and everywhere j 
after the happening of a street accident. ! 

i 

i 

II. Police Officers Goode and Richardson Were Errone- j 
ously Permitted to Give Hearsay Testimony. 

Officer Roland Goode did not make any traffic re- 
port. He arrived at the scene after the accident j 
(118), left with appellees, and did not return 
until some time after they were hospitalized (112). He 
made no measurements of skid-marks nor special ob¬ 
servations, but nevertheless was permitted to testify 
fully with respect to the nature, length and direction i 




30 


of skid-marks at the scene, and to connect them with 
the automobiles involved in the accident (112, 113). 

The following occurred when this witness was on 
cross-examination: 

Q. But you inspected the marks before you went 
to them, is that right ? A. Xo, it all happened on 
the corner, they were all on the corner when I 
came. I couldn’t tell vou how far thev were when 
I got there. 

Q. You mean up on the corner? A. Right on 
the corner, by the Liberty Bank. 

Q. By the Liberty Bank? A. Yes, sir, they 
were right bv the bank: he was holding his chest 
and she was holding her shoulder right bv the bank 
on the crosswalk, vou know what I mean. 

Q. T am trying to find out what you know; they 
were on the corner? A. Yes. 

Q. They weren’t down to the wrecked automo¬ 
bile when you got there? A. Xot to my recollec¬ 
tion, no, sir; they had got out of the automobile 
before I got there. 

Q. And it was after you went up and spoke to 
them that you noticed these marks on the street? 
A. Yes, just by glancing at them. 

Q. Could vou tell thev were exaetlv that manv 
feet? A. Not by glancing at them. 

Q. 'When did they measure them ? A. When 1 
came back they were measuring them. 

Q. Who was? A. Officer Kuhns, he was in the 
Traffic Bureau. 

Q. And you say it was on the basis of his mea¬ 
surements that you estimated it was 15? A. Only 
by him telling me. 

Q. Are you certain it was Officer Kuhns who 
made the measurements? A. I think it is. 

Q. And what he told you is the basis for your 
testimony as to the length of the skid mark? A. 
And by the report. 
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Mr. Frost: 1 move, your Honor, that the testi-! 
mony of this witness with reference to the lengths 
of the marks be stricken out. It is obviously hear-i 
saw 

Mr. Bress: No, it isn’t; he said he saw it. 

The Court: The Court won’t strike it out (117,! 

118 ). 

The witness in question had made no investigation,! 
measurements or observations of marks on the street j 
except “just by glancing at them” from a position! 
some distance away on the corner in front of the j 
Liberty National Bank. He frankly admitted that his! 
testimony was based on hearsay—aside from what wasj 
told him by Officer Kuhns, who allegedly did make| 
some measurements (but who was not called as a wit-j 
ness) and what he learned through the hearsay reports! 
of Richardson, he knew nothing. His testimony wasj 
rank hearsay, and it was obvious error to permit his! 
positive statements of distances, measurements and; 
directions to stand in substantiation of appellees’ case.! 

It will be recalled that Police Officer Claude Richard- j 
son (who made the challenged reports) did not see the! 
accident, that he reached the scene after appellees hadj 
departed, after the cars had been moved, and after! 
other policemen had preceded him to- the scene and| 
made an investigation (92, 93, 96). 

Tie was asked if he made observations regarding! 
skid-marks and replied “I remember seeing some skid-! 
marks” (94). On cross-examination (108) the follow-! 
ing occurred: 

Q. All of your testimony about skid marks, dis- j 
tanccs, and points involved are from these records ! 
you are talking about rather than from your own ! 
memory at this time? A. Some of it is from j 
memory; I remember seeing some marks, but I: 


i 

| 
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don’t remember just exactly where they started 
and just where it ended up, but I do know some of 
it is from my memory. I remember seeing some 
marks, but I don’t remember just exactly where 
they started and just where it ended up, but I do 
have a general idea. 

Q. So without these records you couldn’t tell 
how long a mark there was or where it started, or 
where it ended, or the point of intersection? A. 
No. 

On the basis of such qualifications, he was also per¬ 
mitted over appellant’s objections to testify as to dis¬ 
tances, directions and measurements of skid-marks 
made by the cars involved in the accident. His testi¬ 
mony, like that of Officer Goode, was rank hearsay. 
Assuming his reports were admissible under the sta¬ 
tute, that fact would certainly not completely break 
down the hearsay rule and permit him to make affirma¬ 
tive statements of facts as to which he had no personal 
memory or knowledge. 

III. The Court Below Erred in Failing to Hold That the 
Contributory Negligence of Plaintiffs, and Each of 
Them, Affirmatively Appeared as a Matter of Law. 

In the Restatement of the Law, Torts, Negligence, 
page 1249, the following is found with respect to con¬ 
tributory negligence: 

§ 475. Standard of Conduct; How Established. 

The standard of conduct of a reasonable man to 
which a plaintiff must conform for his own pro¬ 
tection and in order that he may not be guilty of 
contributory negligence may be 

(a) established by legislative enactment or by 
judicial decision, or 
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(1>) may be applied to the facts of the case by 
the trial judge or the jury, if there be no 
such legislative enactment or judicial deci¬ 
sion. 

('mu matt: 

a. The standard of conduct to which the plain¬ 
tiff must conform for his own protection, like the 
standard to which a defendant must conform for 
the protection of the plaintiff or the class to which 
the plaintiff belongs, is based upon the conduct of 
a reasonable man under similar circumstances. 
The method bv which this standard of conduct is 
defined is the same when it is applied to determine 
the contributory negligence of the plaintiff as when 
it is applied to determine the negligence of a de¬ 
fendant (see S 285). Therefore, the Comment to 
£ 285 is applicable to this Section. 

^ 47(5. Function of Court and Jury. 

The respective functions of court and jury in 
determining the plaintiff’s negligence and the ex¬ 
istence of the causal relation between it and the 
harm necessary to bar recovery are the same as in 
determining the negligence of an actor’s conduct 
toward another and the causal relation necessary 
to make him liable for a harm which such other 
has sustained. 

Com luu 'til: 

a. While the function of the court in dealing 
with negligence and contributory negligence is 
the same, it is often differently exercised. Courts 
frequently define the standard of self-protective 
care to which a plaintiff must conform to a degree 
of particularity to which they rarely’ define the 
standard to which a defendant must conform. 
Thus, in situations which frequently recur courts 
often declare that particular acts of a sort often 
done by plaintiffs amount to contributory negli- 
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gence although they leave to the jury the determin¬ 
ation whether similar acts done bv defendants are 

•> 

negligent. 

The Supreme Court of the United States, in Balti¬ 
more cC' 0. Ix. Co. v. Goodman , 275 U. S. 66, 48 S. Ct. 24, 
in ordering a directed verdict for the railroad com¬ 
pany because of contributory negligence appearing on 
the part of plaintiff Goodman, said: 

.4* * * It i s true as said in Flannelly v. Delaware 
& Hudson Co., 225 U. S. 597, 603, 32 S. Ct. 783, 56 
L. Ed. 1221, 44 L.E.A. (X.S.) 154, that the question 
of due care very generally is left to the jury. But 
we are dealing with a standard of conduct, and 
when the standard is clear it should be laid down 
once for all by the Courts. See Southern Pacific 
Co. v. Berkshire, 254 U. S. 415, 417, 419, 41 S. Ct. 
162, 65 L. Ed. 335.” 

Counsel has failed to find any clear pronouncement 
from this Court that would serve to establish a stand¬ 
ard of conduct for plaintiffs in negligence cases grow¬ 
ing out of traffic accidents; and, of course, there is no 
applicable legislative enactment on the subject. A 
clear judicial standard is perhaps not feasible due to 
the varying circumstances of each case. We can as¬ 
sume as applicable, however, the general rule that 
where reasonable men would agree that a plaintiff had 
been careless of his own personal safety, and such care¬ 
lessness had contributed to his injury, it would be the 
duty of the trial court to direct a verdict for defendant. 

Every trial lawyer knows that regardless of how 
clear the preponderance of defendant’s testimony, 
juries seldom, if ever, dispose of a case upon the issue 
of contributory negligence. Counsel for appellant in 
this case, in order to focus the jury’s attention upon 



i 
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that issue, requested the trial judge, pursuant to Kulej 
49 of the new Rules of Civil Procedure, to have the! 
jury return a separate verdict on the contributory neg-j 
ligence issue. This request was refused, as was ap-j 
pellant’s motion for a directed verdict on the ground! 
that appellees’ contributory negligence appeared as; 
a matter of law. 

Appellant submits that consideration of the testi-j 
nionv of appellees would irresistablv impel all reason-1 
able men to the conclusion that they bad been heedless| 
and careless of their own safety, and that such heed-! 
lessness and carelessness had contributed to the acci-j 
dent and their injury. 

Fulton Lewis was the owner of the automobile, which | 
was being operated in his presence by Alice Lewis, his| 
wife: hence, each of them was chargeable with con-j 
tributorv negligence in the operation of the vehicle.] 
(Blaschfield, Cyclopedia of Automobile Law, Vol. 2,| 
page 1338, and cases there cited.) According to their | 
own words, they approached the intersection of 15th &| 
T Streets shortly after midnight knowing that traffic | 
control lights had been thrown off, and that vehicles | 
approaching on their right had the relative right of j 

wav. ’When tliev were 40 or 50 feet from the western | 

* . * . j 

curb line of 15th Street they saw appellant’s vehicle j 

approaching on their right, its lights burning about 115 j 

feet down the street. Mr. Lewis was “fascinated” and | 

“alarmed” bv the car, the thing that held his attention i 

. * . i 

being the fact that “there was no reaction of the other ! 
car, as if driven by some one who was blind.” He I 
watched constantly, but made no remark whatever to | 
the driver about its approach, and uttered no exclama- j 
tion until the very moment of the impact when he j 
yelled “look out.” Mrs. Lewis operated the car at 18 ! 
to 20 miles per hour, slowed it up after seeing the ve- j 


i 

i 

i 
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hide on her right until, when 6 or 8 feet from the inter¬ 
section, it was moving only 12 to 14 miles per hour. 
She accelerated the speed “a very, very small amount” 

when she entered the intersection. It was onlv when 

• 

she was half way across the intersection and the acci¬ 
dent immediately imminent that she attempted to 
avoid the collision by pulling her wheel to the left. 
From the time she first saw appellant’s automobile, she 
being then about 40 or 50 feet short of the intersection 
and the other automobile being 115 feet south of the 
intersection, she had been looking at the other car and 
trying to judge its distance and determine whether it 
was safe to proceed. She deemed it safe to cross only 
because she expected the other car to slow down—this 
in face of her knowledge at the moment that the other 
car had the relative right of wav. She had watched the 
other car and “knew it was there and knew it was pro¬ 
gressing.” If, as they stated, appellees’ car was 40-50 
feet away from the intersection when appellant’s car 
was 115-125 feet down the street, and assuming the av¬ 
erage speed of their car to have been 15 miles per hour, 
appellant's car must have been traveling at a uniform 
speed somewhat in excess of 35 miles per hour. It 
fascinated and alarmed Mr. Lewis because it did not 


vary or slacken its speed, and yet Mrs. Lewis, watching 
it constantly, proceeded directly in its path at a speed 
very, very little in excess of 12-14 miles per hour, with¬ 


out herself giving any warning signal or receiving 


any admonition from her husband. 


The following are a few of the cases in which, the rule 
has been applied, that where plaintiff’s contributory 
negligence clearly appears from undisputed testimony, 
it is the duty of the court to direct a verdict in favor of 
the defendant: Baltimore <£' 0. R. Co. v. Goodman, 275 
U. S. 66, 48 S. Ct. 24; Patton . v. Texas & Pacific R. R. 
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Co., 179 U. S. 658, 659; 21 S. Ct. 27^45 L. Ed.; Faivctt 
v. Bergmann, 57 App. D. C. 290; N. Y. Tel. Co. V. 
Beckers, 30 E. (2d) 578; Standard OH of Kg. v. A T oajk«js, 
59 F. (2d) 897, (and cases therein collected, in foot¬ 
note); Bell v. Schoff, 81 F. (2d) 909; McAvoy v. AY(i>- 
/«er, 277 Pa. 196, 120 A. 762; Blonds v. Derbert, 298 
P. A. 522, 148 A. 693; Meade v. Saunders, 151 Va. 636. 


IV. The Injection in the Trial of a Claim for the Death 
of Appellees’ Infant, and Mental Pain and Anguish 
Resulting Therefrom, Known to be Unsupportabl^ 
in Law, Irreparably Prejudiced Appellant’s Del 
fense. 


Appellant’s position with respect to this assignment 
of error is that the deatli of appellees’ infant shortljf 
after its birth, more than eight months after the acci-i 
dent, was brought into and kept in the case [even afteij 
the trial judge ruled it out] with knowledge that itj 
could never be connected up with the accident, for the 
purpose of unfairly influencing the jury in appellees’! 
favor: and that such purpose was fully accomplished.! 

In the declaration filed in behalf of appellee Alice! 
Lewis it was alleged that “plaintiff was required to! 
undergo a premature delivery of her child as a result! 
of her said injuries, plaintiff being pregnant at the] 
time thereof and plaintiff suffered and will in the fu-l 
ture suffer great physical and mental pain and an-j 
guisli” (3). Among other injuries claimed by her were! 
“numerous bruises and contusions about her head, | 
body and limbs * a fracture of the right clavicle, with j 
permanent injury and impairment of * use of her said i 
right sholder * a broken cartilage in her said right ] 
shoulder * and use thereof permanently impaired and j 
plaintiff’s nervous system was severely and perma- j 
nently impaired.” i 
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At the time of the accident Mrs. Lewis was either 
“several weeks” (59) or “six weeks” pregnant (74). 
When the baby was born it was premature “to the 
extent of a week or ten days” (47). 

At the pretrial hearings of these cases the pretrial 
justice in accordance with the provisions of Rule 16 of 
tthe new Rules of Civil Procedure endeavored to 
simplify and formulate the issues both as to liability 
and damages by requiring, among other things, that 
plaintiffs’ counsel state with particularity the perma¬ 
nent injuries, if any, that he would prove at the trial. 
Counsel reported to the Pretrial Court that plaintiffs 
were not in position to state definitely whether perma¬ 
nent injuries would be proven, but agreed on or before 
February 6, 1940, to advise counsel for defendant 
whether permanent injuries would be claimed, and if 
so, the extent of said injuries. Such agreement was 
included in the pretrial order, issued February 1, 1940 
(12). Nothing was said in the pretrial proceedings 
or order about death of appellees’ infant. 

It will be noted at this point that plaintiffs and their 
counsel must have both been in position to fully know 
even then the exact nature of the injuries which were 
permanent, as almost six years had elapsed since the 
accident. Certainly they could have told the pretrial 
justice whether they knew and expected to prove that 
the premature death of their infant in 1934 was due to 
the accident as they had alleged in their declarations. 

Thereafter on February 6,1940, counsel for plaintiffs 
wrote the following letter to counsel for the defendant 
( 22 ): 

“Pursuant to our understanding at the pre-trial 
hearing on February 1, 1940, and in accordance 
with your memorandum to me of February 2,1940, 
please be advised that no permanent injuries are 
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claimed on behalf of Mr. Fulton Lewis, Jr. How-j 

ever, on behalf of Mrs. Lewis, her claim contains a| 

claim for permanent injury to her shoulder with! 

limitation of motion and pain which still continues! 

and also for continuing effects of the injury to herj 

nervous svstem ’ 

* 

The attention of the Court is directed to the complete! 
omission of any claim based upon premature delivery! 
or death of the child. 

Upon receipt of this letter, counsel for defendant! 
reasonably concluded that plaintiffs had abandoned the! 
claim that their infant child’s premature birth morej 
than eight months thereafter, was in any wise attribut-! 
able to tbe accident. 

In his opening statement to the jury, counsel for! 
appellee stated: 

“We further expect to show that Mrs. Lewis | 
sustained a severe shock to her nervous system in i 
that she was at the time pregnant, and as a result! 
of the pregnancy it was made very difficult, and j 
that as a result, when the child was born it died of j 
cerebral concussion in a few hours.” (23, 32) 

Upon hearing this statement, counsel for defendant ! 
approached the bench, and, out of the hearing of the ! 
jury, made objection to this claimed item of damage on j 
the ground that it was in violation of the pretrial order ! 
and contrarv to the agreement reached by counsel con- j 
cerning alleged injuries and losses. The provisions of ! 
the pretrial order and the letter of counsel for plaintiffs j 
of February 6,1940, were called to the attention of the ; 
trial justice. The answer of counsel to such objection 
was that “you all know it is obvious the loss of the child 
is permanent” (34). The Court ruled that he didn’t | 
consider the pretrial proceedings to be binding (33) j 
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and that therefore one of the elements of the plaintiffs’ 
claim would be mental injury or mental suffering as a 
result of the premature birth. 

Rule 16 of the Federal Rules of Civil Procedure pro¬ 
vides that the pretrial order shall limit “the issues for 
trial to those not disposed of by admissions or agree¬ 
ments of counsel and controls the subsequent course of 
the action, unless modified at the trial to prevent mani¬ 
fest injustice.” The trial justice did not state that he 
was permitting the plaintiffs to offer testimony with 
respect to their alleged mental anguish and suffering 
from the loss of the child because it would be mani¬ 
festly unfair unless so granted, but stated that he felt 
that, although the pretrial was helpful, the trial court 
was not bound by the pretrial order in the subsequent 
course of the case. 

11 is failure to comply with the pretrial order and to 
rule out the presentation of any testimony with respect 
to mental pain and anguish resulting from the “perma¬ 
nent loss” of the child opened the doors wide to the 
complained of subsequent prejudicial conduct of appel¬ 
lees. 

Certain Massachusetts cases have passed upon the 
authority of the court to institute pretrial hearings and 
have held the pretrial order binding. Fanciullo v. B. 0. 
d S. Theater Carp. 8 X. E. (2d) 174; Silver v. Cushner, 
16 X. E. (2d) 27; /?. Danker. Inc. v. I'. Barletta Co., 18 
X. E. (2d) 377; and Gurwan v. Stoive-W oodivard. Inc., 
19 X". E. (2d) 717. See also the Michigan decision on 
the same matter in Konstantine v. City of Detroit, 280 
Mich. 310. 

A number of the Federal District Courts have also 
passed upon Rule 16 governing pretrial procedure. 
Eisman v. Gohhvyn (S. D. X. V.) 30 F. Supp. 436 
(where the trial justice refused to grant a separate 
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hearing when it had been denied at the pretrial hearj- 
ing); Continental Illinois Nat. Bank <C Trust Co. of 
Chicago v. Ehrhart (E. D. Tenn.) 1 F. R. D. 109 
(where a motion for summary judgment was held t(j> 
cover the whole record including the pretrial order or 
otherwise the pretrial conference would he vanity) j; 
Rued i) v. To mi of White Salmon (E. D. Wash.) 1 F. R. 
1). 237 (where the court stated that the pretrial ordei 
would control the subsequent course in the action); an4 
United States v. Ilartford-Empire Co.. 1 F. R. D. 424 
(where the court refused to recognize the pretrial orf 
dcr because it dealt with “concessions” and not witb| 
“agreements and stipulations”). 

In the present case, the pretrial order carried the} 
statement that counsel for plaintiffs agreed on or bc-j 
fore February G, 1940 to advise counsel for defendant 
whether permanent injuries would be claimed and the} 
extent thereof; and the subsequent letter of February! 
G, 1940 states that “pursuant to our understanding”] 
no permanent injuries would be claimed for Mr. Lewi^ 
and only a permanent injury to the shoulder for MrsJ 
Lewis. This was in every sense an agreement between! 
the parties as provided by the pretrial rule. 

As the trial proceeded Mr. Fulton Lewis, Jr., testi-| 
tied that the pregnancy resulted prematurely (45, 47) ;j 
that the baby died at birth; that Mrs. Lewis never| 
pulled out of the shock of the accident; hut that her! 
nervousness became more and more intense as time! 

l 

went on, with naturallv the loss of the child a terrific! 
blow to both her and himself (48); and— 

“Q. And what effect thereafter did you have! 
occasion to observe that the difficulties during! 
pregnancy and the loss of the child had on your! 
wife’s nervous condition from that which vou could! 
observe? A. Well, the result had been terrific all! 
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along. Mrs. Lewis had never, from the beginning, 
immediately after this accident, she had never 
pulled out of the shock at all; nervousness, she had 
apparently never recovered at all, and that became 
more and more intense as the time went on, with 
naturally the loss of the child a terrific blow to all 
of us, both Mrs. Lewis and me; it was our first 
son. 

“Q. How did Mrs. Lewis’ condition of nerves 
continue or progress after the delivery? A. After 
the delivery, she was, of course, in a very serious 
nervous state, even worse than she had been before, 
after that, due to the distress of the loss of the 
child.” (48) 

Mrs. Alice Lewis in her testimony stated that she 
had had extreme nausea and crying spells during the 
period of pregnancy after the accident; and— 

“Q. About the condition of your nervousness, 
immediatelv after the deliverv of this child, would 
you tell us your reaction, what pain and suffering 
and what nausea vou suffered at that time? A. 
Well, we had always wanted a son, and it was a 
great disappointment to both of us that we had lost 
that boy; and I was raised in a family of four girls 
and felt I might never be able to have another bov 
and it worried me a great deal having lost the boy 
I had so hoped to have.” (70) 

In addition, there were frequent other references to 
the pregnancy, the loss of the infant and the effects of 
such loss throughout the testimony of the two plaintiffs, 
whenever their injuries were being discussed. 

The clear and unmistakable effect of counsel’s state¬ 
ment, his questions and the answers they elicited was 
to imprint indelibly upon the minds of the jury that 
both plaintiffs had suffered a grievous loss, and in- 
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tense mental pain and anguish in the death of theirj 
infant son. 

Upon cross-examination, Mrs. Lewis was asked whoi 
was the attending physician at the time of the delivery: 
and her answer was “Dr. Elliott W. Titus” (88) (mean-j 
ing Dr. Elijah W. Titus, well-known gynecologist).! 
She was then asked whether or not she would object ifj 
the defendant called Dr. Titus as a witness in the case.! 
Her reply was most significant—“I don’t know whatj 
he will testify” (89). However, counsel for plaintiffsj 
assured the Court that he was going to call Dr. Titus.j 
On April 17, 1940, the second day of the trial, counsel! 
for plaintiffs stated that Dr. Titus could not be present] 
due to his absence from the city. On April 18, 1940,; 
plaintiffs’ counsel advised that Dr. Titus was operating! 
that morning. The Court inquired if he was under j 
subpoena (138) and plaintiffs’ counsel replied in the! 
negative but that Dr. Titus was a friend of the plain-j 
tiffs and “from his testimony he is not going to be j 
strong. lie is not going to say that the accident was 
the cause of the death of the child.” Thereupon coun-j 
sel for plaintiffs for the first time stated (139) 

“We are not claiming here that the accident| 
caused the death of the child.” 

( 

i 

i 

Of course, in that situation mental anguish or ner-j 
vousness from the death of the child could not be j 
claimed. 

Up to that time, throughout the three days of trial, | 
including counsel’s opening statement to the jury, his! 
questions and the responses of plaintiffs themselves,! 
a serious and deliberate effort had been made on the 
part of plaintiffs and their counsel to impress upon the ! 
jury that the death of the child had been due to the 
accident. 


i 

i 
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However, counsel for plaintiffs still persisted in his 
pose with respect to wishing to present the testimony 
of Dr. Titus, and defendant advised that it would be 
agreeable to place Dr. Titus on the stand at any time 
that he appeared in court for that purpose. The trial 
continued and the cases were fully completed on both 
sides without Dr. Titus being called as a witness. 

In an affidavit filed in support of appellee’s motion 
for new trial and to have judgment set aside, it is set 
forth that Dr. Titus on the last day of the trial when 
asked if he had been subpoenaed or requested to ap¬ 
pear and testify in the case stated that he had neither 
been subpoenaed nor requested to testify, and that he 
had theretofore informed plaintiffs and their counsel 
that it was his opinion that the automobile accident in 
question could not and did not have any bearing upon, 
or contribute in any way towards the premature birth 
and subsequent death of plaintiffs’ infant and that he 
would be obliged to testifv to that effect if he were 
called as a witness at the trial (20, 21). 

Despite abandonment for the second time of this 
item of damages, which bv this time had been com- 
pletely insinuated into the minds of the jury, counsel 
for plaintiffs in his closing argument to the jury used 
this language: 

“Now, we are not claiming, and in my opening 
statement I said it. The Court has ruled out the 
claim for the death of the child; as a matter of 
fact, when I made my opening statement at the 
opening of the case T did not claim damages for 
the death of the child. I claim damages to the 
nervous system and she must have suffered from 
the death of the child; T know she did suffer dur¬ 
ing that period. It "was pointed out during this 
period of time, and you have the doctor’s testi- 

monv.” 

•> 
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This reference in argument to damage to the nerv- j 
ous system suffered from the death of the child rather j 
than the loss of the infant was a distinction without a j 
difference; counsel had again injected this excluded ] 
item of damage into the case, despite any connecting 
testimony and the court’s ruling. The type of argu- j 
ment used supports appellant’s contentions that ap¬ 
pellee from the begining had no proof that the death | 
of the child and any resultant effect upon the parents ! 
were proximately or even remotely due to the acci- j 
dent. This conclusion is further strengthened by the j 
failure of counsel over a three day trial to present the j 
testimony of a single medical witness who could sub- | 
stantiatc this claim. 

Appellees were well aware that Dr. Titus could not j 
testify in their favor on this point, and their course of 
conduct at the trial showed that they had no intention 
of calling him as a witness. Counsel for plaintiffs J 
stated (139) that he had talked with Dr. Titus three \ 
months ago. If he did, then he was informed at that j 
time that Dr. Titus would testify, if called, that in his j 
opinion the automobile accident could not and did not j 
have any bearing upon, or contribute in any way to- | 
wards the premature birth and subsequent death of 
plaintiffs’ child. This fact was confirmed in a subse¬ 
quent communication with Dr. Titus (21). 

Verdicts resulted in favor of the plaintiff Alice j 
Lewis in the amount of $3,800.00 and of the plaintiff 
Fulton Lewis Jr. in the amount of $1,000.00, which in j 
view of the testimony concerning the injuries (see j 
ante, pp. 15-17) were excessive and showed definitely | 
that the jury had been influenced by their recol- j 
lection of the testimony concerning the mental anguish j 
and suffering and nervousness attributed to loss of the 
infant. 


I 

i 
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A full review of these matters as set forth above 
were presented to the trial justice in connection with 
the motion of defendant to have the judgments set 
aside and to enter judgments in favor of the defendant, 
or, in the alternative, to grant a new trial (19). In 
support of the motion two affidavits were filed which 
fully demonstrated prejudice to defendant’s case (20 
and 21). The trial court, however, refused to disturb 
the verdicts of the jury, and its action in such regard 
appellant urges as error. 

The jury were finally told that “there was no com¬ 
petent and substantial evidence in these cases to 
justify any finding in damages for mental pain and 
suffering arising from the loss of the child by the pre¬ 
mature birth”; but these words could not and did not 
wipe from their memory the oft repeated statements 
that the infant’s death was caused by the accident and 
resulted in grievous injury to the parents. 

V. The Trial Court Committed Error in Ruling Upon 
Requested Instructions to the Jury. 

Near the conclusion of these cases Mr. Justice Golds- 
borough announced to counsel that he did not intend to 
deliver any charge to the jury, but would permit counsel 
to submit requests for instructions. While this practice 
has prevailed in some of the courts of Maryland, it has 
always been the custom for trial judges in this juris¬ 
diction to give the jury a general charge on applicable 
law, and grant counsel proper prayers on special points. 
Counsel did not object to the failure of the trial justice 
to make a charge and here refer to its lack only for the 
purpose of showing the special importance in these 
cases of obtaining correct rulings upon instructions 
submitted by counsel. 
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Defendant’s counsel requested, and the court denied,' 
allowance of the following as defendant’s Prayer No. ll 
in each of these cases: | 

i 

“The jury are instructed as a matter of law that j 
negligence on the part of the defendant Naomi Mc-| 
Williams cannot be assumed merely because there j 
was a collision at the intersection of 15th and Eye | 
Streets, Northwest, between her automobile and | 
plaintiffs’ automobile, but the burden of proof is J 
upon the plaintiffs to establish negligence on the I 
part of the defendant by a fair preponderance of j 
the evidence in these cases; and, if the jury find' 
that the plaintiffs have failed to sustain such a bur- j 
den, or that the evidence in these cases is so evenly ! 
balanced as to render it impossible to decide j 
whether plaintiffs’ alleged damages resulted solely ; 
from the charged negligence of the defendant or j 
from some act or acts of the plaintiffs themselves in j 
the operation and control of their automobile, then i 
the jury is not to guess between such causes and re- j 
turn a verdict for the plaintiffs, but, if the jury so j 
find, the verdict of the jury must be for the defen- ; 
dant in each case.’’ (15) 

j 

The language of this prayer was lifted practically | 
verbatim from the opinion of the Supreme Court of the j 
United States in Patton v. Texas & Pacific R. R. Co., [ 
179 U. S. 658, 659; 21 S. Ct. 275; 45 L. Ed. (supra, page 
36), and has been many times approved as an instruc¬ 
tion by trial judges in this jurisdiction. Neither the 
fact that the words are those of the Supreme Court nor I 
that the instruction has been approved by trial courts j 
previously, per se make it a proper instruction in these ! 
cases. It is submitted, however, that the language con¬ 
stitutes a sound summary of applicable law, and that it 
should have been allowed. Its refusal, especially in the j 
absence of any charge by the court advising the jury as j 

i 

i 

i 

I 

i 
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to their dutv in the event thev found the evidence evenlv 

V V W 

balanced, was prejudicial error. 

Likewise, the denial of defendant’s requested Prayer 
No. 8, deprived defendant of the benefit of any instruc¬ 
tion to the jury as to the duty of defendant Fulton 
Lewis to take heed for his own safety. (16) 

The assertion of error on part of the trial court in 
denying defendant’s requested prayer No. 10, and in 
allowing plaintiffs’ prayer No. 8 over defendant’s ob¬ 
jection, in each instance arises from the position of 
defendant that no evidence was adduced by plaintiff 
Alice Lewis upon which the court could properly permit 
the jury to speculate about permanent injuries. The 
doctors questioned on the subject, Messrs. Chase and 
Talbot, certainly were of opinion that no permanent 
residuals remained. Plaintiffs’ witness, Dr. Chase, 
when asked by her counsel whether Mrs. Lewis’ dis¬ 
ability would continue in the future, answered: 

“Well, the fact that we could find no cause for the 
condition itself would preclude the possibility of 
making any statement to that effect.” (124) 

Plaintiffs’ counsel, obviously endeavoring to escape 
from the definite ruling out of permanency by his own 
witness, then asked: 

“Had this condition continued from March 31, 
lt)34, up to the present time, is it your opinion that 
she will recover from it or won’t recover from it?” 
(124) 

to which the doctor responded: 

“It would naturally have to be my opinion that she 
will not, although my opinion in that case may be 
wrong.” (125) 
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It must be born in mind in weighing this latter forced 
statement of Dr. Chase that he had been able to find no 
evidence whatever of an objective nature that plaintiff 
continued to suffer from injury. The answer amounted 
to this, that if Mrs. Lewis had cow plained for five years, 
the chances were she would continue to complain. 

Defendant’s only medical witness, Dr. Talbot, stated 
that when he examined her about sixteen da vs after the 

4 

accident he found no evidence of any recent fracture, 
although the x-rays showed evidence of a fracture dat¬ 
ing back to childhood. He stated, “I did not feel it was 
serious and I thought that after a short course of physi¬ 
otherapy she would make a complete recovery.” (1S3) 
Dr. Talbot examined Mrs. Lewis again a short time be¬ 
fore the trial and at that time reported he was unable 
to find any objective svmpton that would account for 
the complained of tenderness in the right shoulder; 
that there was no muscle atrophy, and no limited mo¬ 
tion whatever in the patient’s arm. (184, 185) 

There was some evidence that Mrs. Lewis had suf¬ 
fered a fracture of the collar-bone, although. Dr. Talbot 
thought not; she received no prolonged medical treat¬ 
ment; had medical bills of only $60.00; all the medical 
men were of the opinion that her injuries should have 
cleared up within a very short time, and were abso¬ 
lutely at a loss to account for her continued complaints 
of tenderness in the right shoulder. None of them ex¬ 
pressed an opinion that she had any residual at all, per¬ 
manent or otherwise. In that situation, it was im¬ 
proper to permit the jury to speculate about permanent 
injury. Their verdict of $3800.00 indicates that they 
made an allowance for permanency. 


i 

i 


I 
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CONCLUSION. 

The rules governing trial by jury are nicely balanced 
to the end that the contest might be fair and the result 
just. In this case they were unfairly interpreted and 
applied to the disadvantage of appellant at almost 
every vital stage of the proceedings: 

The case began with an improper, erroneous and un- 
supportable statement by appellees’ counsel tending to 
inflame and prejudice the minds of the jury; a diagram 
showing precisely how the accident occurred, drawn by 
a person who did not see it and who gained no personal 
knowledge to serve as a basis thereof, was admitted 
into evidence and became the focal point of the jury’s 
deliberations on the issues of negligence and contribu¬ 
tory negligence; police officers who admitted they took 
no occasion to make measurements or accurate observa¬ 
tions were permitted to testify with exactness as to dis¬ 
tances, directions, etc.: facts of a nature to rouse sym¬ 
pathy for plaintiffs and a smouldering resentment 
against defendant were reiterated and emphasized 
throughout the trial upon expressed and implied prom¬ 
ises, unkept, that a basis to support their admission 
would be supplied; and, where trials usually end in the 
atmosphere of an impartial judicial lecture tending 
to compose and organize the minds of the jurors, this 
trial ended with remarks by the trial judge and by 
plaintiffs’ counsel which in the nature of things could 
only add emphasis to the unjust claim of defendant’s 
responsibility for the death of plaintiffs’ infant son. 

In furtherance of justice, the judgments herein 
should be reversed, or, in any event, a new trial ordered. 

Respectfully submitted, 

Frost, Myers & Towers, 

Attorneys for Appellant. 
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PRELIMINARY STATEMENT. 

i 

This is an appeal by the appellant, defendant below, froih 
two judgments entered upon the verdicts of a jury against 
the appellant in two separate suits brought by each of th$ 
two appellees, plaintiffs below, for damages for persona^ 
injuries and property damage sustained by the appellee^ 
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in a collision between two automobiles at the intersection 
of 15th and Eye Streets, Northwest, in the District of Co¬ 
lumbia. The appellees, husband and wife, filed separate 
suits in the court below for damages, based upon the negli¬ 
gent operation of an automobile by the appellant which col¬ 
lided with an automobile in which the appellees were rid¬ 
ing. (D. A. 1-12, 18) 

References in this brief to the record are indicated by 
the symbols “P. A.” and “D. A.”, meaning respectively 
“Plaintiff's Appendix” and “Defendant’s Appendix.” 

STATEMENT OF CASE. 

On Saturday, March 31, 1934, at about 12:30 oelock, a.m., 
plaintiffs below, Mr. and Mrs. Lewis, were riding in an 
automobile owned by Mr. Lewis and operated by his wife 
and were proceeding from their home to the post office for 
the purpose of mailing a letter. (D. A. 36, 66) The route 
which tliev traveled included travel in an easterlv direc- 

to to 

tion on Eye Street and while proceeding on Eye Street, 
crossing the intersection of 15th Street, an automobile 
owned and operated by the defendant collided with the 
right rear side of the plaintiffs’ automobile causing it to 
be turned over and resulting in injuries to both plaintiffs. 
At this intersection, 15th Street is 39 feet wide and Eye 
Street is 40 feet wide. (D. A. 115) The testimony of both 
plaintiffs substantially tended to show that their automo¬ 
bile was proceeding “at a very moderate rate of speed . . . 
about 18 or 20 miles an hour” and slowed down to about 12 
or 14 miles an hour as it approached the intersection. (D. 
A. 37, 50, 53) When the Lewis automobile was between 40 
to 50 feet from the intersection the defendant’s automobile, 
proceeding in a northerly direction on 15th Street, was at 
that time, just about the alley on the east side of 15th 
Street immediately north of the Southern Building, which 
was estimated to be between 115 and 125 feet south of the 
intersection of 15th and Eye Streets. (D. A. 38) From the 
time the defendant’s car was first observed by Mr. Lewis 
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until the time of the collision it showed no sign of slowing 
up and was being operated “as if the people in the car had 
no consciousness of the fact that we were there.” (D. |L 

38) At the time the plaintiff’s automobile had already 
entered the intersection the defendant’s automobile wjas 
still 30 to 50 feet south of the intersection. (D. A. 38, 53) 
When the plaintiffs were about midway across the intersec¬ 
tion the defendant, still showing no sign of slowing down, 
suddenly applied her brakes at the crosswalk and skidded 
into the intersection, causing a scream of brakes and, while 
the plaintiffs’ automobile was being turned to the left to 
avoid being struck, the defendant’s automobile collided 
with the right rear side of the plaintiff’s ear. (D. A. 38, 

39) As a result of the collision the Lewis automobile was 
turned over on its left side headed in the opposite direc¬ 
tion with its wheels on the north side of Eye Street on th|e 
curb and the top of the car out toward the middle of the 
street about 35 feet east of the intersection. (D. A. 39, 57|) 
Immediately after the collision, at the scene of the accident, 
the defendant made the statement, “We were riding along 
and suddenly your car loomed up in front of us.” (D. A,. 
41) The front wheels of the defendant’s car were aboujt 
even with the south curbline of Eye Street when the dei- 
fendant applied her brakes. (D. A. 41) The defendant did 
not slow down but “kept at a fairly even gait. I was water¬ 
ing it all the time.” (D. A. 41) The speed of the defen'r 
dant’s car immediately prior to the impact was estimated 
by Mr. Lewis to be approximately 28 or 30 miles per houi J j. 
(D. A. 42, 51) Mr. Lewis sustained two broken ribs in th<ji 
collision, severe nervous shock and substantial damage t<> 
his automobile and was required to lose time from his worl^: 
as a result thereof. (D. A. 44, 45) Mr. Lewis likewise tesl 
tified in detail concerning the injuries sustained by hi^ 
wife, which tended to show that her injuries were sever^ 
and continuing in character. (D. A. 45, 49, 59-63) 

Mrs. Lewis testified that in approaching 15th Street, afteif 
she arrived at a point where she could look south on 
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Street, she saw the defendant’s car “about as far as the 
alley on 15th, and I slowed down, and it was so far down 
1 realized that it was all right for me to cross, although I 
was not on the right and I went into the intersection and 
was half-way across the street when I saw the other car 
was not slowing down, and was apparently coming fast, 
and so 1 pulled my wheel to the left, hoping that the other 
car would pull to the right to avoid my car, which they 
didn’t, and as my car was three-fourths of the way across 
the street, we were struck.’’ (D. A. 66, 74, 7S, 79) In ap¬ 
proaching the intersection Mrs. Lewis slowed down when 
she could see around the corner on loth Street and saw that 


the approaching car “was so far away it was all right for 
me to go into the intersection, and I went ahead.” (D. A. 
75) When Mrs. Lewis entered the intersection the other 
car had not yet arrived at the intersection. At that time 
it was at a point opposite a building adjacent to the bank 
building located on the southeast corner, which she stated 
was either the second or third building from the bank, and 
that the defendant’s car did not apply its brakes until the 
front of the Lewis car had passed the middle of the street. 
(D. A. 67, 82) Mrs. Lewis was unable to estimate the speed 
of the other car, except to state that it was “faster than 
my car.” The speed of the Lewis car was stated by her 
to be not over 20 miles per hour. (D. A. 67, 74) She tes¬ 
tified in detail as to the manner in which the two cars came 


together and what happened to them thereafter. (D. A. 68) 
Mrs. Lewis slowed down in approaching the intersection 
and after seeing that the approaching car on 15th Street 
was such a substantial distance down the street so that she 


could cross in safety, she proceeded to cross, but the other 
car made no effort to slow down. If it had slowed down, 
Mrs. Lewis stated that she could have cleared the crossing. 
(D. A. 80) After she had slowed down at the crosswalk 
in approaching the intersection, Mrs. Lewis accelerated the 
speed of her car after getting into the intersection, in order 
to clear the same, but was unable to clear it due to the 


i 


i 


i 


l 
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speed at which the defendant’s approaching car was coin¬ 
ing. (D. A. 80, 81) Mrs. Lewis stated that the front of 
her car was almost in the east crosswalk and, therefore, 
almost across the street when the defendant’s car made the 
noise of brake application. (D. A. 84, 85) The bumper 
of the defendant’s car was torn off and was forced through 
the right rear fender of the plaintiffs’ car and was found 
attached at that point after the plaintiffs’ car had turned 
over on its side. (D. A. 86) 

Mrs. Lewis testified in detail concerning the injuries sus¬ 
tained by her in the collision and the disability resulting 
therefrom. (D. A. 69-74, 86-90) Photographs of Mrs. Lewis 
taken two weeks after the accident were received in evi¬ 
dence without objection. (D. A. 46) The injuries sustained 
by Mrs. Lewis in the collision, which occurred while slie 
was pregnant, consisted of a fracture of her right claviclje, 
shock and injury to her nervous system, immobilization qf 
her arm for a long period of time with some disability whiqh 
continued up to the time of the trial. (D. A. 75) 

Police Officer Richardson arrived at the scene of the acci¬ 
dent shortly after it occurred and made an official report 
in his own handwriting concerning his investigation at thje 
scene. (D. A. 91-94) Tie examined the damage to both ve¬ 
hicles and described the damage to the Lewis car as being 
on its right rear side and that the damage to the defen¬ 
dant’s car was to its front bumper. (D. A. 94) On plaiij- 
tiff’s Exhibit No. 1, produced by the Police Department 
under subpoena, there was a diagram which had been drawp 
by Officer Richardson on the day of the occurrence, shortly 
after his investigation of the facts, at the scene of the acci¬ 
dent. (D. A. 96) 

Tie testified concerning the skid marks which he observed 
at the intersection which extended to the place where thj? 
overturned Lewis car was situated and also from the be¬ 
ginning of that skid mark in the intersection in a southerly 
direction on 15th Street, which was the direction from whiclji 
the defendant’s car had come. He also testified concerning 



6 


the evidence of the debris in the street showing where the 
collision had occurred. (I). A. 99) He then indicated on 
a diagram on a blackboard in court, as he had indicated on 
the diagram prepared by him at the scene of the accident, 
where the collision had occurred, based on the location of 
the skid marks and debris in the intersection. (D. A. 99) 
The skid marks described as extending from the point of 
collision in a southerly direction on 15th Street, were fifteen 
feet long from the apparent point of impact. (D. A. 99,102, 
107) It was clear that these skid marks were made by the 
defendant’s car. The incidental book report of the acci¬ 
dent, which was received in evidence as part of plaintiffs’ 
exhibit Xo. 1 (D. A. 109), contained an observation by the 
witness at the scene of the accident that the “skid marks on 
street made by Reo coupe about 15 ft., none made by Ford 
before accident.” (D. A. 100, 109) He described the posi¬ 
tion of the skid marks and that they led right up to the 
debris and point of collision. (D. A. 104) The marks made 
by the plaintiffs’ car after the impact and up to the point 
where it turned over were not straight but broken and ap¬ 
peared as though the car had been bounced. To the extent 
that the reports prepared by the witness immediately fol¬ 
lowing his investigation refreshed his recollection, his testi¬ 
mony was based upon such independent recollection after 
having been refreshed. (D. A. 105, 10S, 109) These re¬ 
ports had been prepared by the witness on the very day of 
the occurrence and were entirelv in his own handwriting. 
(D. A. 107) The complete incidental book police report ap¬ 
pears in the record at Page 109 and the two traffic reports 
appear at Pages 196 and 197 of the Defendant’s Appendix, 
all prepared by the witness in his own handwriting on the 
day of the occurrence and constituting the official reports 
admitted as plaintiffs’ exhibit No. 1. (D. A. 107) 

Officer Goode, in response to a radio call, arrived at the 
scene of the collision before Officer Richardson (D. A. Ill) 
and within one or two minutes after the call. He described 
the position of the vehicles when he arrived at the scene of 
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the collision substantially as described by Officer Richard¬ 
son. (D. A. Ill, 112) He found both Mr. and Mrs. Lgwis 
injured when he arrived at the scene and took them to a 
hospital. (D. A. 112) While at the scene of the collisioiii he 
observed skid marks which led from a point that appeared 
to him to be the point of collision. With reference to 4kid 
marks made by the Lewis car he stated that “there wjere 
no marks until after it was struck, and the Reo showed a 
skid mark of 15 feet” from the point of beginning; of |the 
skid mark in a northerly direction to the point of impact. 
(D. A. 112) The position of the skid marks observed! by 
him were indicated on a blackboard in court and he pointed 
out that the skid marks made by the defendant’s car be^an 
in the south crosswalk of the intersection. (D. A. 113) 'the 
marks made by the Ford extended from the point of impact 
to the point where it was turned over. Those marks w<j?re 
not straight but were broken-up marks, “just blotches! in 
the street where it looked as though it was up off the groujnd 
and when it came back down to where it turned over.” (|D. 
A. 113-114) Officer Goode made no written report of (he 
accident, but relied on Officer Richardson, who was there in¬ 
vestigating the case, to make the report. (D. A. 116) Al¬ 
though lie stated that he arrived at the scene within one jor 
two minutes after the radio call, he was not able to state 
exactly how long after the accident it was that the raejio 
call was received. (D. A. 115, 119) However, it did ap¬ 
pear, during the testimony of Mr. and Mrs. Lewis that tiie 
police arrived at the scene of the collision ten minutes after 
the collision occurred. (D. A. 42, 68) 

Article 6, Section 28(a) of the traffic and motor vehicle 
regulations for the District of Columbia, relating to the 
right of way between vehicles at intersections, was offered 
and received in evidence on behalf of the plaintiffs. (D. A. 
140) This regulation was pleaded in the two declarations 
(D. A. 2, 4) and was stipulated as admissible in the pretrilal 
order. (1). A. 12) The only further testimony offered bn 
behalf of the plaintiffs was that of the two physicians, D|r. 
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William Wylie Chase and Dr. Alva Duckett Doughton (D. A. 
119, 131) who testified in great detail concerning the in¬ 
juries sustained by Mr. and Mrs. Lewis. The injuries to 
Mrs. Lewis were clearly shown to have been disabling, pain¬ 
ful for a long period of time and, to a partial extent, per¬ 
manent in character. It is not believed necessary to review 
that testimony since it appears rather concisely in the rec¬ 
ord. (D. A. 119-137) 

The colloquy between the court and counsel, which ap¬ 
pears on Pages 138 to 140 of Defendant’s Appendix, did not 
occur immediatclv following tlie testimony of Dr. Doughton, 
but occurred at a later time, at about the time of the comple¬ 
tion of the defendant’s case, as can be observed from the 
original transcript. Dr. Doughton testified on Wednesday, 
April 17, and the colloquy between court and counsel set 
forth in the Defendant’s Appendix occurred on Friday, 
April 19, at 10 a. m. (See pages 108,159, 258, 259 of original 
transcript of record.) 

On the defendant’s case, the defendant herself testified 
that she had been to a fortune teller that evening with her 
two friends, Mrs. Schmidt and Mrs. Sehrumpf, who were 
riding as passengers in her car at the time of the collision. 
(D. A. 141) She was driving a Reo automobile owned by 
her and her two passengers were sitting in the front seat 
with her. They were proceeding in a northerly direction on 
Fifteenth Street from about New York Avenue and at the 
time of the accident she was not going fast “because the 
car hadn’t warmed up, it takes about five or six miles for a 
car of that type to really warm up after it is cold.” (D. A. 
142) As the defendant approached the intersection of Fif¬ 
teenth and Eye Streets, she testified that she looked to her 
left, which was the direction from which the plaintiffs’ car 
came, and to her right but, not seeing any car approaching, 
she proceeded across the intersection and, while in the 
middle of the intersection, she looked again to her left and 
saw the plaintiffs’ car on the wrong side, or north side of 
Eye Street and at that time she applied her brakes and 
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brought her car to a stop; that when she stopped the plain¬ 
tiffs’ car then “went directly in front of me and just busted 
the front of my car.” (D. A. 143, 144) Although indicat¬ 
ing by that answer that there was a definite collision, she 
later tended to indicate that there was no collision at $dl. 
Her sudden application of the brakes, however, in stopping 
in the manner described by her, did not throw her or lier 
passengers forward, nor jolt anyone. (H. A. 144) As a 
matter of fact, the witness testified “there was no collision 
at all. When the car passed in front of my car it was ljke 
something swished by and at that time my car stopped ajnd 
I watched the car going by, up the street, I didn’t thinkj it 
was going to stop at all, and when it was almost half-wjay 
up the block the car started sliding and upset, and we at tfiat 
time hadn’t moved. We just watched the car go by.” (D. 
A. 144) After the collision occurred the witness drove l)er 
car from the intersection in a northerly direction to the cor¬ 
ner of Fifteenth Street, got out and went over to the plain¬ 
tiffs’ car. (D. A. 145) The defendant also testified tljat 
it was about ten minutes after the collision before the police 
came. (D. A. 146) On cross-examination, the defendant 
persisted in her answers that the impact did not jolt tjhe 
position of her car, nor did she know that the bumper vjas 
gone until it was returned, and again stated that “it wasn’t 
like an impact, it was just like a swish, I didn’t know evien 
that we had hit, there was no jolt or bump.” (D. A. l48) 
The defendant reiterated her statement that the tearing off 
of the bumper did not jolt the car, although the bumpier 
was not loose and was in its original position affixed to tjhe 
car and her car was standing still at the time the plaintiffs’ 
car passed. (D. A. 148) 

The defendant admitted that she did not look until She 
was at the intersection and at that time when she looked! to 
her left she did not see any traffic approaching (although it 
was obvious that the Lewis car was in the intersection at tlhe 
time) but between the time she reached the intersection a|nd 
the time she went halfway through it, the plaintiffs’ car Was 
upon her. (D. A. 149) The defendant stated that her spqed 


I 




10 


was 16 or 18 miles per hour in approaching Eye Street 
(D. A. 143) and she did not apply her brakes until after 
she had seen the plaintiffs’ automobile on the second time 
that she looked to her left. (D. A. 150) She stated that the 
first time she looked to her left the front of her car was in 
the intersection going in a northerly direction and the sec¬ 
ond time she looked, the front of her car was about the 
middle of the intersection and the car of the plaintiffs vras 
almost upon her. It was then that she applied her brakes 
as hard as she could, (D. A. 150) yet the defendant testified 
that her car came to a stop in the intersection, the whole 
of which was only 40 feet wide, and that the plaintiffs’ car 
swished by in front of her. The defendant also stated that 
she did not know whether the plaintiffs’ car had lights on 
it as it was coming fast. (D. A. 152) 

The irreconcilable fact apparent from the testimony of 
the defendant was that the point she indicated where she 
applied her brakes while going at 16 to 18 miles per hour 
was precisely the point she indicated where she had stopped 
and the collision occurred. (D. A. 152, 153) 

The witness Blanche Schmidt, who was riding with the 
defendant as a passenger at the time of the collision, testi¬ 
fied that the defendant was driving about 15 miles per hour; 
that the car was too cold and too old to go very fast, until 
after it got started well, although it had gone faster on other 
occasions (D. A. 166) and when the car came to the inter¬ 
section of Eye Street the defendant stopped it and then the 
plaintiffs’ car “swished by us from the left.” (D. A. 159, 
160) She was not aware of the position of the plaintiffs’ 
car until the defendant’s car stopped. (D. A. 161) After 
the plaintiffs’ car passed the defendant’s car, witness ob¬ 
served it zig-zag down the street and turn over. In response 
to a question as to whether or not witness heard any noise 
or commotion at the time the plaintiffs’ car passed in front 
of the defendant’s car, the witness replied, “I wasn’t aware 
of any noise or any impact at all.” (D. A. 163) She fur¬ 
ther testified that the defendant’s car remained in its posi- 
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tion in the intersection about ten minutes before it wjas 
moved by the defendant and parked, (D. A. 164) and th(at 
the defendant’s car was stopped before the plaintiffs’ C|ar 
passed but she had no recollection of the defendant apply¬ 
ing any brakes. (D. A. 165) 

Eleanor Schrumpf, the other passenger in the defendant’s 
car, testified on behalf of the defendant that in approaching 
the intersection of Fifteenth and Eye Streets the defendant 
was proceeding at about 16 to IS miles per hour; (D. A. 16^) 
that just past the middle of the intersection, while the defen¬ 
dant was at a stop, the plaintiffs’ car passed and tore cjff 
the defendant’s bumper (D. A. 169); that the plaintiffs’ c^r 
continued to proceed on Eye Street and turned over in tike 
middle of the block between Fourteenth and Fifteenth 
Streets. This witness contradicted both the defendant and 
the witness Schmidt when, in response to a question on di¬ 
rect examination as to how she knew that the plaintiffs’ car 
took the defendant’s bumper away, she replied, “Well \ve 
felt this pull as it went by us, and we knew something wijs 
gone ... it was brought back and we knew it was thje 
bumper.” (D. A. 169) She did not observe the plaintiffs’ 
car until it was going by the car in which she was riding; 
that the defendant’s car came to a stop by applying thje 
brakes “with no force at all . . . right at the time this calr 
passed us, Mrs. McWilliams applied the brakes ...” (ij). 
A. 170, 172) She did not see the plaintiffs’ car at any timje 
prior to the collision and that, up to the time of the collision, 
the three ladies riding in the defendant’s car were engaged 
in conversation. (D. A. 172) She later concluded that slip 
was not in a position to say whether the defendant’s car wag 
stopped before or until she felt the impact. (D. A. 173) 

Medical testimony was offered by the defendant consist¬ 
ing of the testimony of Dr. Talbot who had examined Mi[. 
and Mrs. Lewis on two occasions on behalf of the defendant. 
(D. A. 181) He testified that in his examination, about tw<j> 
weeks after the accident, he found injuries to Mrs. Lewis;’ 
right shoulder consisting of trauma to the acromion process 
of the clavicle with excoriation of the upper arm and witlji 

i 
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limitation of motion; that in his examination in 1940 he 
elicited pain on pressure over Mrs. Lewis ’ shoulder and, 
although most of her shoulder disability was subjective, he 
believed that what she said about the then existing painful 
condition was true. (D. A. 186) 

The doctor also testified concerning the nature and extent 
of the injuries to Mr. Lewis which he determined in his ex¬ 
amination in April 1934. (D. A. 190) In his examination 

of Mr. Lewis sixteen days after the accident he was unable 
to determine whether or not his injury was to the perioste¬ 
um of the ribs or whether it was a distinct fracture, although 
a fracture of the ribs would have been determinable by crep¬ 
itation at an earlier date which has been shown by the 
plaintiffs’ medical testimony. Crepitation would be indica¬ 
tive of the fact of a fracture. (D. A. 193) 

At the conclusion of all the evidence, the court passed on 
the prayers for instructions to the jury and the case was 
then argued to the jury by counsel for the respective parties. 
The jury returned verdicts in favor of both plaintiffs. (D. 
A. 17,18) Motion for judgment with an alternative prayer 
for a new trial was filed by the defendant and was duly 
argued in open court and overruled. (D. A. 19, 29, 30) De¬ 
fendant then perfected her appeals to this Court from both 
judgments. 


SUMMARY OF ARGUMENT. 

In view of the conflict in the testimony relating to the 
manner in which the collision occurred, the issues of negli¬ 
gence and contributory negligence were properly submit¬ 
ted to the jury for determination. It would not have been 
proper for the court to have directed a verdict under such 
circumstances, because the conflict in the testimony pre¬ 
sented questions of fact for determination by the jury rather 
than questions of law requiring a peremptory instruction by 
the Court. 

The police report made by Officer Richardson, concerning 
which he testified, was properly admitted in evidence by 
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virtue of the Act of Congress of June 20, 1936 (28 U. S.iC. 
A. Sec. 695) because the report was made as a record;of 
an event in the regular course of the business duties of 
Officer Richardson within a reasonable time after the event. 
The authenticity and genuineness of the report having bejen 
stipulated, the report was clearly admissible under the stjit- 
ute. But, irrespective of reliance upon the statute, the Re¬ 
port was clearly admissible on the ground that it was; a 
memorandum used for the purpose of refreshing recollec¬ 
tion concerning which the defendant cross-examined the 

# # # j 

witness. And, irrespective of its admissibility on either 
of the two grounds aforesaid, anv error resulting from i!ts 
admission is harmless because the matters contained in the 
report were otherwise established by direct and competent 
testimony. i 

The defendant was not prejudiced as a result of the argu¬ 
ments to the jury insofar as the arguments to the jury re¬ 
ferred to pain and suffering of Mrs. Lewis and the loss bf 
her child because (a) it was reasonably believed by counsel 
at the outset that such item of damage could be proved an$ 
it would have been established had certain testimony ncjt 
been excluded by the Court; (b) the pretrial order was ih 
no way violated for even if damage for the death of the chilli 
resulting therefrom is a recoverable item of damage, it was 
not a permanent injury requiring notice within the termjs 
of the pretrial order; (e) the stenographic transcript be ; r 
low and the record on this appeal have heretofore been oH 
jected to, insofar as the record refers to the argument of 
counsel, for the reason that such record is incomplete, inf 
accurate, and fails to show the full arguments of counsel 
for the plaintiffs or any of the arguments made by counsel 
for the defendant; (d) counsel for the defendant, at no time 
during the trial, requested the Court to take any action con-j 
cerning that which is now alleged to have been error and^ 
therefore, may not be heard for the first time on this ap-j 
peal; (e) defendant’s requested instruction No. 4, granted! 
by the Court, definitely and clearly instructed the jury toj 
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disregard any elements concerning the loss of the child, 
which instruction was granted in the language as requested 
by the defendant; and (f) having requested such an instruc¬ 
tion and having seen fit to proceed to the jury without re¬ 
questing the withdrawal of a juror, the defendant has 
waived any right to object, if any right there was, and 
should be deemed to have elected to proceed to the jury 
under the terms of the caution contained in the court’s in¬ 
structions to the jury and the arguments to the jury by de¬ 
fendant’s counsel, without any reservation of right to later 
assert error. 

Xo error was committed bv the court in the denial of de- 

m 

fondant’s prayers 1, 8 or 10. Since the defendant does not 
in her brief, either mention or argue plaintiffs’ prayers 1, 2 
or 8, granted by the Court, it is assumed that defendant’s 
assignment of error Xo. 5 is abandoned. 

The verdicts of the jury, $1,000 in the case of Mr. Lewis 
and $3,S00 in the case of Mrs. Lewis, were neither exces¬ 
sive nor large. The evidence justified verdicts for fair and 
reasonable compensation in larger amounts. It cannot be 
asserted that the size of the verdicts indicate any semblance 
of passion or prejudice. 

ARGUMENT. 

I. The Issues of Negligence and Contributory Negligence 
Were Properly Submitted to the Jury. 

The testimony on behalf of the plaintiffs and the defen¬ 
dant as to the manner in which the collision occurred has 
been referred to in the statement of the case with some 
degree of detail. The facts are neither involved nor com¬ 
plex but present an ordinary case of a factual conflict in 
testimony. Even from the printed record, apart from the 
opportunities for observation of the conduct of the wit¬ 
nesses and their demeanor affecting credibility, it is sub¬ 
mitted that the testimony on behalf of the plaintiffs tended 
to establish a strong case of negligence against the defen¬ 
dant whereas the testimony received on behalf of the defen- 
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dant was weak, self-contradicted, unreasonable, contrary 
to the physical facts and, therefore, not convincing. Apjart 
from the weight of the testimony and apart from the estab¬ 
lished rule of law that on a motion for a directed verdict 
the evidence will be construed in favor of the person against 
whom the motion is made, the most that could have b^en 
asked by the defendant in the case at bar is that the deter¬ 
mination of the existence of either negligence or contribu¬ 
tory negligence, in view of the recorded conflict in testi¬ 
mony, should have been submitted to the jury. 

Disregarding, for the moment, the credibility and reason¬ 
ableness of the testimony adduced and lending to the tes¬ 
timony on behalf of the defendant that same degree of rea¬ 
sonableness and believabilitv as is attributed to the tesiti- 

* 

mony offered on behalf of the plaintiffs, that rule of lawi is 
applicable which provides that when reasonable men rni^ht 
differ concerning the conclusions established by the testi¬ 
mony and the inferences reasonably deducible therefrom^ a 
question of fact for determination by the jury is presented 
and a motion for a directed verdict must be overruled. 

Best v. D. C. t 291 U. S. 411, 78 L. ed. 882. 

Gunning v. Cooley, 281 U. S. 90, 74 L. ed. 720. 

McDermott v. Severe, 202 U. S. 600, 50 L. ed. 1162.! 

Gardner v. Michigan Central Ry. Co., 159 U. S. 349, 
37 L. ed. 1107. 

Railway Co. v. Powers, 149 U. S. 43, 37 L. ed. 642. ; 

Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 36 
L. ed. 485. 

Boaze v. Wind ridge and Handy, Inc., 70 App. D. fo. 
24, 102 F. (2d) 628. 

Cam si v. Schulmerick, 69 App. D. C. 76, 98 F. (2d) 
605. 

Smith v. Doyle, 69 App. D. C. 60, 98 F. (2d) 341. 


i 


i 

l 


i 
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II. The Police Reports Prepared by Officer Richardson 
Were Properly Admitted in Evidence. 

The police reports made by Officer Richardson, which are 

contended bv the defendant to have been erroneously ad- 
* * 

niitted in evidence, are designated as plaintiffs’ exhibit No. 
1 and consist of three documents produced in court under 
subpoena by the witness Joseph T. Roddy (D. A. 90), the 
authenticity and genuineness of each being virtually stipu¬ 
lated by counsel. (D. A. 90) That part of the exhibit con¬ 
sisting of the incidental report is to be found at page 109 
of defendant’s appendix. The other two parts, being 
copies of the originals, are printed blanks filled in by type¬ 
writing, which appear as facsimile reproductions at the end 
of the Defendant’s Appendix which should be designated 
as pages 196 and 197 of that Appendix. 

Appellant’s argument on the admissibility of this exhibit 
is simply that the reports were based upon hearsay and 
are therefore inadmissible. Appellant does not sufficiently 
present a correct picture of the circumstances under which 
the reports were prepared in order to determine whether 
or not they were predicated on hearsay. Apart from the 
legal question as to the admissibility of the exhibit under 
the statute, if it is based on hearsay, it is the plaintiffs’ 
position that such inquiry would constitute an unnecessary 
digression since the record adequately discloses that the 
reports were not based on hearsay. All three reports were 
prepared by Officer Richardson on the day of the accident 
and shortly after it occurred. (D. A. 107) All three re¬ 
ports were prepared by Officer Richardson in his own hand¬ 
writing. (D. A. 93, 94, 109) All three reports were required 
to be filed by Officer Richardson in the regular course of his 
duties as a police officer. The defendant’s objection to the 
report is that in the incidental report it is stated that the 
defendant’s skid marks were 15 feet long. (D. A. 99) The 
drawing of the position of the cars at the time of impact 
is not objectionable since it is the same as that illustrated 
by the witness on the blackboard. (D. A. 99, 100) Officer 
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Richardson testified that he personally observed the sfrid 
marks and had an independent recollection thereof although 
at one point he indicated that his recollection was refreshed 
by examining the report which he himself had prepared in 
his own handwriting. (I). A. 109) That part of the trajffic 
sheet which contains the diagram showing the position 
of the vehicles at the point of collision was also adequately 
shown by the direct testimony of Officer Richardson to have 
been determined by him as a result of the examination j of 
debris in the intersection tending to indicate the point of 
impact, together with skid marks leading to that point, 
made by the defendant’s automobile and the broken line j of 
skid marks extending from that point made by the plain¬ 
tiff’s automobile up to the point where it turned over. T]he 
testimony admitted concerning the location of debris and 
skid marks was not objected to. (Smith v. Doyle, 69 App. 
D. C. 60, 98 F. (2d) 341) That which is objected to by ap¬ 
pellant is the fact that the officer testified that the point iof 
convergence of those marks and the debris was the point 
of impact. This was not received in evidence to establish 
that the officer had personal knowledge of the point of ini- 
pact. His statement of the point of impact was based solely 
upon these substantial items of evidence which the juiry 
could have accepted or rejected. It was purely explana¬ 
tory of what he had said in his report. The situation as¬ 
sumed by the appellant to exist is one where an officer, hav¬ 
ing no personal knowledge himself of the circumstances 
which led to the inference as to the point of collision, staties 
the point of collision to be one based upon circumstances 
learned by him from others. Such is not the situation !in 
the case at bar. 

If any error can be claimed in the admission of plaintiffs’ 
exhibit No. 1 as proof of the facts therein contained, suph 
error is rendered harmless for the reason that the admis¬ 
sibility of exhibit No. 1 can be justified, in view of the oijal 
testimony of Officer Richardson, as a memorandum prepared 
by the witness of his own knowledge used by him to refresh 
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his recollection about which he was cross-examined. From 
a practical point of view, it is common knowledge that police 
officers in modern society in metropolitan centers are re¬ 
quired by the regular course of their duties to investigate 
many automobile collisions. The requirement that they 
maintain a record of facts observed and those acquired by 
investigation is based upon sound policy. Such disinter¬ 
ested public officers, trained in the duties of traffic investi¬ 
gation, are essential agencies in the gathering of factual 
data in arriving at the truth in automobile accident cases. 
The frailties of human memory, when the event is one of 
objective interest to the person acquiring knowledge of the 
facts, necessitates that the records made by such agencies 
be considered of real probative value by the courts, par¬ 
ticularly where personal knowledge exists as in the case 
at bar. 

In view of the direct testimony of Officer Richardson, if 
any error was committed in the admission of plaintiffs’ ex¬ 
hibit Xo. 1, such error is not reversible but is harmless. 
As was stated by this court in Smith v. Doyle , supra: 

“But we need not rule upon this point for even if 
there was error in the admission of the speed testimony 
to which appellants objected, it was harmless. We are 
to decide the appeal ‘without regard to technical errors, 
defects, or exceptions which do not affect the substan¬ 
tial rights of the parties.’ (40 Stat. 1181, c. 48; 28 U. 
S. C. A. sec. 391). ‘A system of necessary rules of Evi¬ 
dence can exist and be obeyed, without affixing indis¬ 
criminately to every contravention of them the mon¬ 
strous penalty of a new trial.’ I Wigmore, Evidence 
(2d ed., 1923), sec. 21.” 

To the same effect is Rule 61 of the Federal Rules of Civil 
Procedure which announces that error shall be deemed to be 
harmless if it does not affect the substantial rights of the 
parties and where it appears to the court that what has 
occurred is consistent with substantial justice. Although 
this rule is a rule promulgated for the District Courts, it 
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has been stated to be the best practice and will be followed 
by the Circuit Courts of Appeals. ! 

3 Moore’s Federal Practice 3289. 

i 

Although it is believed that the foregoing is sufficient jto 
dispose of appellant’s contention regarding admission of 
plaintiffs’ exhibit No. 1, its admission may also be justifiejd, 
although it is not necessary in the case at bar to resort to 
the same, by the express language of the Act of Congress <pf 
June 20, 1936 (28 U. S. C. A. 695) quoted at page 19 of ap¬ 
pellant’s brief. That statute requires that in order to admit 
in evidence in any court of the United States any memoraiji- 
dum or record of any act, transaction, occurrence or event, 
it shall appear that such record (1) was made in the regular 
course of any business, and (2) that it was the regular course 
of such business to make such memorandum at the time o|f 
such act, transaction, occurrence or event, or within a rea¬ 
sonable time thereafter. The lack of personal knowledge 
by the entrant or maker does not, by the express language 
of this statute, affect its admissibility, but affects only itjs 
weight. ! 

The entire argument of the appellant is based upon cer^ 
tain New York cases involving entries by officers having n<j) 
knowledge of the facts reported. The principal case reliecjl 
upon by the appellant is Johnson v. Lutz, 253 N. Y. 124,170 
N. E. 517. That case is not controlling in the circumstance^ 
involved in the case at bar and is distinguishable on tlu^ 
grounds recognized in other cases arising in New Yorkj 
Hearsay information contained in a report possessing no} 
semblance of personal knowledge as a quasi-guarantee of 
truth is to be markedly distinguished from that type of case 
where the report is based on personal observation as a rec-' 
ord for future reference and use. 

j 

Ulm v. Moore-McCormack Lines, Inc., 115 F. (2d) 492.j 
Hunter v. Derby Foods, Inc., 110 F. (2d) 970. j 

Gelbin v. N. Y., N. H. & II. R. Co., 62 F. (2d) 500. j 


i 
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In referring to the analogous New York statute which 
was involved in Johnson v. Lutz, supra, the court, in Uhn v. 
Moore-McC ormack Lines, Inc., supra, said: 

“But whatever should be the judicial attitude toward 
this statute, we do not think the cited New York cases 
are in point on the immediate issue here. They did not 
involve the problem of identification, but only whether 
or not opinion statements of a doctor and of a police¬ 
man contained in official or business records were ad¬ 
missible. Here the records were claimed primarily to 
show direct observations made by attending physicians, 
not entries of opinions.” 

In Hunter v. Derby Foods, Inc., supra, which likewise 
arose under the New York statute, the Second Circuit Court 
of Appeals, in holding a coroner’s death certificate admis¬ 
sible, said: 

“The evidence tending to impeach the coroner’s certifi¬ 
cate, and there was plenty of such evidence, went to the 
weight to be given to the certificate, not to its admissi¬ 
bility. The judge took pains to point out to the jury 
that the coroner’s findings were not conclusive.” 

Similarly, in the case at bar, the trial judge, in admitting 
plaintiffs’ exhibit No. 1 in evidence, stated that “they are 
admitted for what the jury thinks they are worth, and that 
is all I can say, or anybody can say.” (D. A. 95) 

Globe Indemnity Co. v. Reinhart, 152 Md. 439, 137 
A. 43. 

Borucki v. MacKenzie, 3 A. (2d) 224 (Conn.). 

Dow v. U. S. F. <£ G. Co., 297 Mass. 34, 7 N. E. (2d) 
426. 


Johnston v. Lutz, supra, was also the subject of se¬ 
vere criticism by Dean Wigmore who, after referring to the 
New York statute involved in that case and the ruling of 
the Court to the effect that the police report was inadmis¬ 
sible on the ground that the statute was never intended to 
cover such a document, says in his treatise on Evidence, 
3d edition, volume 5, page 391, section 1530, footnote 1: 
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“ . . . yet the document exactly fulfils the words of 
the statute, for it is a ‘record of an event’ made ‘in tjhe 
regular course of any business,’ and ‘within a reason¬ 
able time thereafter’; the Court’s opinion emphasises 
that the policeman was not present at the accident and 
based the report on ‘hearsay statements of third per¬ 
sons,’ but the statute expressly provides that ‘lack of 
personal knowledge . . . shall not affect its admissi¬ 
bility’; the opinion notes that ‘the Legislature hlas 
sought by the amendment to make the Courts practical’, 
but might have inserted the words ‘but unsuccessfully’; 
this decision shows how difficult it is to amend the l(jiw 
of procedure effectively even in the presence of an ojb- 
vious and conceded need for it; the most explicit words 
of a statute do not always avail to change the cerebijal 
operations of the Judiciary.” 

See Note 25 111. Law Rev. 850 

III. There Is No Merit in Appellant’s Claim of Prejudice. 

At the time of the collision on March 31, 1934, the plain¬ 
tiff, Mrs. Lewis, was about six weeks pregnant. (D. A. b6, 
70, 121, 122, 133) Prior to that time she had had one chihl 
after a normal period of pregnancy and in January, 19316, 
she had another child after a normal pregnancy. (D. A. 6l) 
During the pregnancy of 1934, Mrs. Lewis suffered severely 
as a result of the injuries sustained in the collision. These 
injuries, coupled with her pregnancy, aggravated her nerv¬ 
ous reaction and the delivery of her child was prematur'e. 
(I). A. 61) 

One of the allegations in Mrs. Lewis’ declaration was 
that she “was required to undergo a premature delivery bf 
her child as a result of her said injuries, plaintiff beirig 
pregnant at the time thereof.” (D. A. 3) As defendant 
points out, it was provided in the pretrial order, by agree¬ 
ment of counsel, that plaintiffs’ counsel would notify coun¬ 
sel for the defendant by letter on or before February 6, 
1940, whether permanent injuries would be claimed, (il). 
A. 12) On that date, plaintiff’s counsel advised defen¬ 
dant’s counsel by letter that no permanent injuries woufel 

i 

i 
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be claimed on behalf of Mr. Lewis, but that Mrs. Lewis 
would claim “permanent injuries to her shoulder with lim¬ 
itation of motion and pain which still continues and also for 
continuing effects of the injuries to her nervous system.” 
(D. A. 22, 23) Plaintiffs’ counsel expected to prove at the 
trial that Mrs. Lewis had a permanent injury to her shoul¬ 
der with limitation of motion with severe pain and nervous 
shock. Plaintiffs’ counsel considered this to be a perma¬ 
nent injury and it was so stated in the letter of February 
6, 1940 (D. A. 22, 23), as well as in the opening statement 
of counsel to the jury. (D. A. 32) The letter of Febru¬ 
ary 6, 1940, made no mention about bruises and other in¬ 
juries which were not permanent in character such as the 
additional pain and difficulties suffered by Mrs. Lewis dur¬ 
ing the period of her pregnancy which, it was claimed, re¬ 
sulted from the shock and injury in the accident. That dis¬ 
ability was not permanent. That had been overcome. That 
ended shortly after the delivery. Nevertheless, defendant’s 
counsel, at the conclusion of the opening statement of plain¬ 
tiffs’ counsel to the jury at the beginning of the case, 
claimed that any reference to the pregnancy and loss of the 
child was not proper because the letter of February 6, did 
not claim it as a permanent injury. That which is past, 
leaving no residual, is not believed to constitute a perma¬ 
nent injury and was therefore not within the purview of 
the pretrial order, except as it may fall within the nervous 
injury provision of the letter. Appellant again makes 
the same point at pages 38 to 41 of her brief. 
It is difficult to follow appellant’s reasoning in this 
respect insofar as appellant discusses the principles 
of pretrial procedure and the effect of the pre¬ 
trial rule. Such discussion has no bearing on the case 
at bar, since the pretrial order was in all respects com¬ 
plied with. Even if a different interpretation can be placed 
upon the pretrial order, such as the defendant has done, 
no prejudice has resulted because the court did later grant 
defendant’s prayer No. 9 which directed the jury to disre- 
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gard all evidence or claim regarding the loss of the child. 
In his opening statement to the jury, counsel for plainitiffs 
did not claim that the automobile accident was the cause of 
the death of the child, it was claimed that the accident catised 
a severe shock to her nervous system in view of the jfact 
that she was pregnant at the time and that her pregnancy 
was made very difficult. The jury were told that the cjhild 
later died of a cerebral concussion. Mrs. Lewis wasj at¬ 
tended during her pregnancy by Dr. William Wylie Chase, 
although Dr. Titus was the gynecologist who delivered!the 
child. Counsel were prepared to establish, without any 
doubt, by the testimony of Dr. Chase, that the injuries in 
the automobile collision and the shock sustained by Mrs. 
Lewis definitely impaired her pregnancy and had a definite 
bearing on the child’s death. Nevertheless, because of !the 
objection of the defendant’s counsel on the ground that jDr. 
Chase was not a gynecologist, but a general surgeon, Stlie 
court refused to permit Dr. Chase to testify on this point. 
(P. A. 9, 10) It was still hoped that Dr. Titus would qual¬ 
ify as an expert and support the conclusions sought to. be 
established bv the testimony of Dr. Chase. According! to 
the information received by counsel, that was to occur but, 
during the trial, when Dr. Titus was requested to come! to 
court, he refused to support the plaintiff's’ claim. The iiec- 
ord fully shows the communications between Dr. Titus aind 
a representative of the office of attorneys for the defendant, 
which may or may not have had some effect upon the doc¬ 
tor’s position. (D. A. 20) In view of this failure of testi¬ 
mony in connection with the loss of the child, counsel for 
plaintiff reported to the court that Dr. Titus would riot 
testify to that effect and stated to the court that the doctor 

would onlv sav that the “nervous shock complicated lier 
# * | 
condition” and counsel stated to the court during the tak¬ 
ing of testimony on the defendant’s case that “we are not 
claiming here that the accident caused the death of the 
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As to appellant’s reference to the failure to produce Dr. 
Titus, it was not only difficult to get the doctor, but his 
opinion was then not the same as it had been. Further, 
counsel for the plaintiff consented that the defendant might 
call him in connection with Dr. Darner, a gynecologist, who 
had also examined Mrs. Lewis from a gynecological point of 
view on behalf of the defendant. 

Apart from these observations, defendant’s repeated 
statements about the plaintiffs’ failure to produce Dr. Titus 
are neither sound nor logical, but present only a superficial 
argument, in that counsel for appellant argued to the jury, 
with no little zeal, the effect of the plaintiffs’ failure to pro¬ 
duce Dr. Titus and also argued to the jury defendant’s 
prayer Xo. 9, granted by the court, which clearly stated that 
there was no competent evidence to justify any finding in 
damages for pain and suffering arising from the loss of the 
child “and the jury are therefore instructed that this item 
must not be taken into consideration when awarding dam¬ 
ages, if the jury should find a verdict for the plaintiff.” 
(P. A. 6, 7) 

The effect of the position now taken by the appellant is 
inconsistent with the position taken at the trial. At the 
trial, appellant neither moved to withdraw a juror nor to 
continue the case for trial nor suggested in any way to the 
court any possible prejudice. She saw fit to submit a 
prayer to the jury striking out any right to recover for pain 
and anguish resulting from the loss of the child and also 
sought the psychological advantage with the jury by argu¬ 
ing the claims of the plaintiff as against that which plain¬ 
tiffs were able to prove. Defendant’s prayer Xo. 9 was 
omitted by the appellant in her brief and in her appendix. 
It may be found on Page 7 of Plaintiffs’ Appendix. It is 
not consistent for the defendant to have maintained the posi¬ 
tion she maintained at the trial, in not raising any ques¬ 
tion of prejudice at that time and in assuming the possible 
benefit of a favorable verdict when the case was submitted 
to the jury and now to contend that there was prejudice. 



25 


I 

i 


i 

i 

I 

Insofar as defendant’s claim of prejudice relates to! the 
statements of counsel to the jury, it is submitted that this 
court should entirely refuse to take cognizance of that 
point in view of the incomplete record presented on this 
appeal by the defendant. Defendant has had spotted! ex¬ 
cerpts transcribed from the statements to the jury by plain¬ 
tiffs’ counsel, without transcribing the full statements 
where clarifying remarks were made to the jury. Defen¬ 
dant has failed to transcribe the argument of defendant's 
counsel to the jury, all of which would have shown a clear 
picture of what had occurred, lacking any semblancd of 
prejudice and fully fortifying the defendant’s silence on 
any claim of prejudice during the trial. The trial judgje, a 
short time after the trial of the case and, presumablyj re¬ 
membering what had occurred during the trial, heard argu¬ 
ments on a motion for a new trial where the claim of prej¬ 
udice was first asserted. In view of all the arguments that 
were made to the jury, which are not available at the pres¬ 
ent time on the present incomplete record, the trial court, 
in the exercise of its sound discretion properly ruled tjiat 
no prejudice was shown. 

After defendant noted her appeal and presented a f<jrm 
of record even more incomplete than that which is now (be¬ 
fore the court, counsel for the plaintiffs moved the cc^urt 
for an order to require that the entire stenographic trans¬ 
cript of the proceedings should be filed as a part of the Rec¬ 
ord in this court, and such order was granted by the tfial 
court on October 19, 1940. (P. A. 3) That order has never 
been complied with by the defendant. Again, when ^:he 
record was filed in this court, counsel for plaintiffs,! in 
answer to defendant’s motion to dispense with the printing 
of the record on these two appeals, which answer was filed 
in this court on November 16,1940 and is part of the record 
of this court, stated that they “are willing to consent that 
an order be entered dispensing with the necessity for print¬ 
ing such parts of the stenographic record as do not relate 
to any of the assignment of errors but that such order 
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should affirmatively require that appellant print all parts of 
the stenographic record which have any relation whatsoever 
to the errors assigned . . . The stenographic record filed in 
this court contains extracts from the statements of coun¬ 
sel to the jury in the court below and does not contain the 
full statement of counsel so as to fairly present a record 
upon which this court can dispose of the appellant’s fourth 
assignment or error.” In that answer, reference was made 
to an earlier request made by plaintiffs’ counsel of defen¬ 
dant’s counsel by letter of August 19, 1940 wherein it was 
stated “We regret we cannot agree to your Designation of 
Record because we believe it is not sufficiently complete to 
fairly present the issues on appeal, in view of your Assign¬ 
ment of Errors.” Also in the Designation of Additional 
Portions of the Record to be incorporated in the record on 
appeal herein, which designation was filed by the plaintiffs 
on August 22, 1940, paragraph 4 thereof requested that 
there be included “defendant’s closing argument to jury.” 
Rule 75(b) of the Federal Rules of Civil Procedure re¬ 
quires that the complete stenographic transcript be filed, 
even though parts thereof may be designated. The very 
purpose of this rule is to make available such parts of the 
stenographic transcript for the appellate court as may be 
necessary to meet the points raised on the appeal by the 
appellant. Defendant cites no case where any court, in 
circumstances such as these, has held such a record to be 
proper on appeal, nor the failure of proof on a particular 
item of damage to be prejudicial error, particularly where 
no motion to that effect was made at the trial. 

It is not believed necessary to discuss certain features of 
the partial transcription of counsel’s argument to the jury, 
which is not considered accurately transcribed. Defen¬ 
dant’s fourth assignment of error, therefore, should not be 
considered on this appeal, apart from other reasons, on the 
ground that the record does not adequately disclose what 
occurred. 

In Chicago & N. W. Ry. Co. v. Kelly, 74 F. (2d) 31, the 
court said: 



27 


i 

i 

I 

j 

“Appellant liad a record made of counsel’s fenfire 
argument when no record of the argument of appellee’s 
counsel had been preserved. We are asked to (deter¬ 
mine the prejudicial character of this argumenti with¬ 
out knowing what preceded it. Such procedure would 
enable a defeated party, after the case is ended and no 
objections entered, to select from a long argument 
made at the close of a trial, apparently objectionable 
features and present them as grounds for a new trjial or 
reversal on appeal. Courts are not precluded fronji cor¬ 
recting error involving a verdict influenced by pajssion 
and prejudice, even though exceptions have not;been 
taken . . .; but the rule requiring that the record be 
protected is sound on principles to which we generally 
should adhere ...” 

j 

In Simpson v. Stein , 52 App. D. C. 137, at page 139j this 
court held that where error was charged because of the 
argument of counsel, the court must satisfy itself fronji the 
record, j 

i 

“First, that the plaintiiT’s attorney, in his argument to 
the jury, was guilty of misconduct which was likely 
to mislead, improperly influence, or prejudice the jjury 
against the defendant; second, that, after objection the 
court, by failing to apply appropriate disciplinary 
measures or to give suitable instructions, left the jurors 
with wrong or erroneous impressions, which were lijkely 
to mislead, improperly influence or prejudice theijn to 
the disadvantage of the defendant. 

“Inasmuch as the bill of exceptions does not discjlose 
the tone of voice or the manner or method adopted by 
counsel for defendant in examining the plaintiff, wej are 
unable to say whether that examination was propjerly 
or improperly conducted, and therefore the propriety 
of the criticism of it by the plaintiff’s counsel cannot be 
determined. 

“Moreover, the jury was present during the trial, 
and, conceding that counsel’s criticism was wholly kin- 
justified, it is not safe to say on the meager record; be¬ 
fore us that an unbiased jury became biased because of 
a statement at variance with the facts as they njust 
have been personally known to every juror in the boft.” 
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The only request made by defendant’s counsel during the 
entire trial regarding that which is now claimed to have 
been prejudicial was that the court should instruct the jury 
that all items of damage relating to the loss of the child 
should be stricken out and not be taken into consideration 
in awarding damages. Precisely that which the defendant 
requested was granted by the court. 

The presumption of law is that the jury based their ver¬ 
dict upon legal evidence and followed the instructions 
granted bv the court. Even in cases where evidence is 
actually admitted which should have been excluded, no claim 
of prejudice can result therefrom if the jury has been prop¬ 
erly instructed to disregard such evidence. In the case at 
bar, such evidence was not admitted; there was nothing to 
exclude except the comments by counsel of what was ex¬ 
pected to be proved, and this was adequately overcome by 
the court’s charge to the jury in granting defendant’s 
prayer Xo. 9 and in the argument of appellant’s counsel to 
the jury. 

Pennsylvania Co. v. Roy. 102 U. S. 451, 26 L. ed. 141, 

Armour & Co. v. Kollmeyer, 161 F. 78. 

IV. There Was No Error in the Refusal of Defendant’s Re¬ 
quested Prayers Nos. 1, 8 and 10. 

(a) As to defendant’s prayer No. 1. ( D. A. 15) 

Defendant’s prayer No. 1 as submitted to the court is not 
correctly reproduced either in the Defendant’s Appendix at 
page 15 nor in her brief at page 47. According to the plain¬ 
tiffs’ records, defendant’s prayer Xo. 1 contained the fol¬ 
lowing argumentative and improper additional language 
after the word “find” in next to the last line of the prayer, 
as printed in both defendant’s brief and appendix, which 
is omitted therefrom: 

“ . . . then these are onlv among the manv cases in 
which the plaintiffs fail in their proof and no mere sym¬ 
pathy for the plaintiffs justified any departure from 
settled rules of proof resulting upon all plaintiffs, and” 
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Defendant’s prayer No. 1 as submitted read as follows: 

“The jury are instructed as a matter of law that neg¬ 
ligence on the part of the defendant Naomi McWilliams 
cannot be assumed merely because there was a collision 
at the intersection of 15th and Eye Streets, Northwest, 
between her automobile and plaintiffs’ automobile, but 
the burden of proof is upon the plaintiffs to establish 
negligence on the part of the defendant by a fair pre¬ 
ponderance of the evidence in these cases; and, if the 
jury find that the plaintiffs have failed to sustain such 
burden, or that the evidence in these cases is so evenly 
balanced as to render it impossible to decide whether 
plaintiffs’ alleged damages resulted solely from the 
charged negligence of the defendant or from soijnc act 
or acts of the plaintiffs themselves in the operation and 
control of their automobile, then the jury is not to!guess 
between such causes and return a verdict for the Iplain- 
tiffs, but, if the jury so find, then these, are only fynong 
the many cases in which the plaintiffs fail in their\proof 
and no mere sympathy for the plaintiffs justified any 
departure from settled rides of proof resulting upon all 
plaintiffs . and the verdict of the jury must be for the 
defendant in each case.” 

It is not known how or why defendant, on this appeal, 
designates her prayer No. 1 as having been refused “as 
amended.” According to the record in the District (Court, 
the prayer was not amended and the objection to the pprayer 
was that it suggested to the jury that the plaintiffs had 
failed in their proof, and was otherwise confusing. No sub¬ 
stitute prayer was offered by the defendant and it wajs left 
to counsel to state to the jury that the plaintiff had the bur¬ 
den of proof of establishing her ease by a fair preponder¬ 
ance of the evidence and the effect of plaintiffs’ failure to 
maintain that burden. Unquestionably, counsel for defen¬ 
dant explained in detail to the jury what the plaintiffs’ bur¬ 
den was, even though the burden was not of any real conse¬ 
quence in the case, in view of the obvious improbability of 
the correctness of the testimony upon which the defendant 
relied. No separate instruction was submitted by the d^fen- 
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dant but the subject matteer was covered in tbe presentation 
by counsel. 

In addition, plaintiffs’ prayer No. 1 told the jury what 
they had to find in order to return a verdict for the plaintiffs 
and plaintiffs’ prayer No. 2 (D. A. 13), containing the sub¬ 
stance of the subject matter covered by defendant’s prayer 
No. 5, (P. A. 5) relating to the traffic regulations dealing 
with the right-of-way, told the jury, on the most important 
act of negligence involved in the case, that “if you find 
from a fair preponderance of the evidence that the Lewis 
automobile entered the intersection before the automobile 
operated by the defendant, Naomi McWilliams, then you are 
instructed that the Lewis automobile had the right-of-way 
and was entitled to proceed across the intersection. . . . ” 
(D. A. 14). In plaintiffs’ prayer No. 7, which was granted 
without objection, (P. A. 4) which dealt with the subject of 
determination by the jury of the weight to be given to the 
testimony of any witness, the jury were instructed that their 
conclusion had to be based upon the preponderance of the 
evidence. Further, defendant’s prayer No. 4, granted by 
the court, (P. A. 5) in direct and precise language, in¬ 
structed the jury that in order to permit the plaintiffs to 
recover from the defendant, “it will be necessary for the 
jury to find from all the evidence in the cases that the plain¬ 
tiffs themselves were entirely free from any negligence and 
carelessness which proximately contributed to the colli¬ 
sion.” No confusion could have resulted from the fact that 
one plaintiff was the owner and passenger while the other 
plaintiff was the driver, in view of the very clear and direct 
ruling on agency by the court in granting defendant’s 
prayer No. 6. (P. A. 6) 

Defendant’s prayer No. 1 was, therefore, properly re¬ 
fused in the form submitted and, insofar as a general state¬ 
ment concerning burden of proof is concerned, the substance 
of the rule was fully covered by counsel and by the other 
prayers granted by the court. 
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(b) As to defendant’s prayer No. 8 (D. A. 16). 

The claim of error by virtue of the Court’s refusal <|f de¬ 
fendant’s prayer No. 8 is claimed by the defendant ip the 
following language, which is her only reference to the point 
in her brief (at page 48): 

“Likewise, the denial of defendant’s requested 
prayer No. S, deprived defendant of the benefit ofj any 
instruction to the jury as to the duty of defendant jFul- 
ton Lewis to take heed for his own safety.” 

I 

There is likewise no merit in this contention and appel¬ 
lant cannot seriously urge the point, since defendant’s 
prayer No. 8 was really intended to be an alternate prayer 
for defendant’s prayer No. 6 which the defendant did 1 not 
include in her appendix but which may be found in the Plain¬ 
tiff’s Appendix. (P. A. 6) Defendant’s prayer No. 6, which 
was granted, went far beyond that which was contained in 
defendant’s prayer No. 8 which was refused. In defendajnt’s 
prayer No. 8, defendant sought to have the jury instructed 
concerning the negligence of Mr. Lewis, who was riding as 
a passenger based on the assumption that the court might 
instruct the jury that any negligence of Mrs. Lewis Was 
not imputable to her husband. However, in granting defen¬ 
dant’s prayer No. 0, the court ruled as a matter of law that 
Mrs. Lewis was the agent of her husband and any negli¬ 
gence on her part would bar the right of either plaintifij to 
recover. As a matter of fact, defendant’s prayer Nd. 6 
even went beyond that, since it stated that “any act or a|cts 
of negligence and carelessness on the part of either plajin- 
tiff which the jury may find from all the evidence in the 
cases proximately contributed to the collision, bars the 
right of recovery by either plaintiff from the defendant, 
and the verdict of the jury must be for the defendant jin 
each case.” (P. A. 6) 
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(c) As to defendant’s prayer No. 10. (D.A.16) 

Defendant’s prayer Xo. 10 (D. A. 16) sought to preclude 
any consideration by the jury of any permanent or con¬ 
tinuing disability as a result of injury to Mrs. Lewis’ shoul¬ 
der. Apart from the medical testimony, it was shown at 
the time of trial, which was more than 6 years after the 
accident, that Mrs. Lewis continued to have some difficulty 
in the use of her arm and shoulder. It is needless to refer 
here again to the detailed testimony of both Mr. and Mrs. 
Lewis on direct as well as on cross-examination regarding 
the various activities in which she had previously engaged 
and which she has been unable to perform without difficulty 
since the accident. The injury to her shoulder was not 
crippling to the extent that she was not able to use her arm 
at all, but it was shown to be a residual disability which 
had continued up to the trial and had not improved. In 
view of the long period of continuation of that condition, 
Dr. Chase testified that in his opinion she would not re¬ 
cover (D. A. 125) and Dr. Talbot, the physician who ex¬ 
amined Mrs. Lewis within two weeks after the accident and 
again about a month prior to the trial, testified that “it is 
very difficult to say how long a pain is going to last” (1). A. 
186) and in response to the question whether at the time 
of his last examination he elicited pain on pressure over 
her shoulder and whether or not that expression of pain 
was genuine, he replied that it was. (D. A. 187) And 
again, with respect to whether or not she had pain at the 
time of his last examination, he replied “I think she un¬ 
doubtedly has it; I do not believe she would say that she 
did if she didn’t.” (D. A. 189) Dr. Talbot further stated 
that the condition of Mrs. Lewis’ shoulder has persisted 
very much longer than he anticipated it would. (D. A. 189) 
Mr. Lewis, in response to a question as to his wife’s re¬ 
covery from the injury to her shoulder replied, “X T o, she 
has never recovered from that.” (D. A. 48) He further 
stated that the condition of her shoulder improved during 
the first six months following the accident “because it was 
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very intensive, but after the first six months it seems to 
have boiled down to a certain level. It has flare-ups and will 
die down . . . that is the condition at the present tinjie. 
This damp spell yesterday I noticed she was having diffi¬ 
culty then.” (D. A. 49) Mrs. Lewis testified that in re¬ 
cent years the disability in her shoulder has continued “just 
about the same.” (I). A. 71) She lost her strength in her 
arm and it was shown that the pain in the arm frequently 
caused her to wince (D. A. 48) and her activities as a result 
of the injury to her shoulder rendered her arm unsteady, 
she could not handle china or do work in her garden Or 
drive an automobile or write or participate in sports with¬ 
out great pain. (D. A. 47, 48, 49, 61, 62, 71, 73, 87, 88, 90) 
Dr. Chase, by X-ray examination, diagnosed the injury to 
Mrs. Lewis’ shoulder as an incomplete fracture and, whOn 
asked at the trial what residual he found at the time of his 
examination a couple of weeks before the trial, he stated 
that he found “a definite pain deep in the sub-deltoid re¬ 
gion, that is immediately under the deltoid muscle, whicjh 
is the large muscle covering the lateral part of the shoulder, 
with history of inability to carry weight with her right arnji, 
difficulty in carrying dishes, and inability or a condition qf 
disturbance in the right shoulder when hung on the righjt 
shoulder at night which very frequently causes an awaken¬ 
ing from sleep.” (D. A. 123) The doctor stated that hje 
could not state when, if ever, Mrs. Lewis would entirely 
recover from the shoulder condition as described by hipi 
and, in view of the continuation of the condition as he found 
it up to the time of trial, he felt that she would not reeoveij. 
(D. A. 124, 125) Defendant’s counsel did not see fit to in¬ 
terrogate the doctor on this phase of his examination, al¬ 
though an objection is now made to the form of counsel’s 
question on direct examination. 

In view of the foregoing, it would have been error to havi 
taken from the jury the right to pass on whether or not 
Mrs. Lewis would continue to have any disability in the us^ 
of her arm and shoulder. This is what defendant’s pravet 
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No. 10 sought to have the court do and the court, therefore, 
properly refused that prayer. 

CONCLUSION. 

For the foregoing reasons, it is respectfully submitted 
that the issues of negligence and contributory negligence 
were properly submitted to the jury under correct instruc¬ 
tions and that it would have been error to have directed a 
verdict, in view of the substantial and preponderating testi¬ 
mony tending to establish the plaintiffs’ claims; that it was 
not error for the court to admit the police report in evidence 
under the language of the statute (28 U. S. C. A. 695) and, 
irrespective of the statute, no error was committed in admit¬ 
ting the report because it was properly available for use for 
purposes of refreshing recollection and because it was harm¬ 
less as merely cumulative of the testimony of its author who 
had personal knowledge of the facts. No prejudice can be 
claimed on the present state of the record in any of the com¬ 
ments made by counsel to the jury. Further, it does not now 
lie with the defendant to assert such claim in the absence of 
any such claim being made at the trial. 

The two verdicts rendered by the jury were neither exces¬ 
sive nor large and the evidence justified verdicts for fair 
and reasonable compensation far in excess of the amounts 
awarded by the jury. The size of the verdicts cannot fairly 
be claimed to have been based upon passion or prejudice. 

For the foregoing reasons, it is respectfully submitted 
that the judgments appealed from should be affirmed. 

Respectfully submitted, 

Alvin L. Newmyer, 

David G. Bress, 

Attorneys for Appellees. 




APPENDIX 






INDEX TO APPENDIX. 


I. PLEADINGS AND OTHER PAPERS DESIGNATED BY 
APPELLEES. 


l 

Page i 

Original print 


1. Designation of Additional Portion of Record filed by 

plaintiffs. 

2. Additional Designation of Record . 

3. Order Granting Plaintiffs Motion to Require Testimony 

in Question and Answer Form . 

4. Answer on behalf of Appellees to Appellant’s Motion to 

dispense with printing of record filed in the United 
States Court of Appeals on November 16, 1940 (Not 
printed herein but see clerk’s file in the United States 
Court of Appeals) . 

5. Plaintiffs’ Prayer #4 (as amended). 

6. Plaintiffs’ Prayer #7 . 

7. Defendant’s Prayer #4 . 

8. Defendant’s Prayer #5 (as amended). 

9. Defendant’s Prayer #6 . 

10. Defendant’s Prayer #7 (as amended). 

11. Defendant’8 Prayer #9 (as amended). 

II. EXCERPTS FROM THE TRANSCRIPT OF TESTIMONY. 

Opening Statement of Defendant’s Counsel. (Insert at 
D. A. 35) . 

I)r. William Wylie Chase 

Direct Examination (Insert at D. A. 122). 

(Insert at D. A. 122). 

Dr. Alva Duckett Dougliton 

Direct Examination (Insert at D. A. 134). 

Alice H. Lewis 

Direct Examination (Insert at D. A. 69). 

Cross Examination (Insert at D. A. 76). 

(Insert at I). A. 79). 

(Insert at D. A. 79). 

Fulton Lewis, Jr. 

Rebuttal Testimony (Insert at D. A. 63). 

Andrew Duvall Lemon 

Direct Examination (Insert at D. A. 177). 

(Insert at D. A. 178). 

Naomi McWilliams 

Direct Examination (Insert at D. A. 143). 

Blanche Schmidt 

Cross Examination (Insert at D. A. 166). 

III. PART OF ARGUMENT OF COUNSEL. 

(Insert at D. A. 194) . 


335 j 2 

336 j 2 


CO 

3 

i 

17 i 

4 

.. 

4 

20 

5 

21 

5 

22 

6 

23 

4 

25 

7 

i 

328 

8 

144 

10 

146 

11 

164 

11 

100 

9 

115 

9 

121 

9 

123 

10 

306 

8 

263 

13 

266 

13 

218 

12 

i 

256 

12 

315 

I 13 

































I 


I 


IN THE 

i 

United States Court of Appeals 

fob the District of Columbia 


No. 7776 


NAOMI McWILLIAMS, Appellant 

v. 

ALICE H. LEWIS, Appellee 


No. 7777. 

NAOMI McWILLIAMS, Appellant 

v. 

FULTON LEWIS, JR., Appellee 


i 

i 

i 

i 


APPENDIX TO BRIEF FOR APPELLEES. 


! 

i 

! 

i 

i 


I 



2 


L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLEES. 

335 Desigyiation of Additional Portions of Record 

Filed by Plaintiffs 

Filed August 22 1940 

(Law Nos. 85,735-85,736) 

# * # 

1. Plaintiff’s prayers number 2 and 4. (both granted— 
no objection) 

2. Defendant’s prayers number 4, 5 (as amended), 6, 7 
(as amended), 9 (as amended), granted by the court. 

3. Affidavit filed on behalf of plaintiffs on May 17, 1940, 
in answer to affidavits filed by defendant in support of her 
motion for new trial, etc. 

4. Stenographic transcript of testimony in lieu of de¬ 
fendant’s proposed narrative statement, together with ex¬ 
hibits admitted in evidence and defendant’s closing argu¬ 
ment to jury. 

5. This designation. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaintiffs 

#•#*•***•# 

336 Additional Designation of Record 

Filed October 25 1940 

* • * 

(Law Nos. 85,735 and 85,736) 

14. The Order of Court of October 18, 1940, directing 
filing of entire transcript in question and answer form in 
lieu of narrative statement. 

15. Notice of appeal in each case. 
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16. Memorandum covering supersedeas bond in each case. 

17. This Designation. I 

FROST, MYERS & TOWERS 

By FRANK H. MYERS j 

Attorneys for Defendant. j 

# * * * # * * # • « 

48 Order Granting Plaintiffs’ Motion to Require 
Testimony in Question and Answer Form, Etc. 

Filed October 18 1940 j 

(Law Nos. 85735-85736) 

Upon consideration of the motion filed herein by the 
plaintiffs to require testimony in question and answer form 
to be substituted for defendant’s narrative statement, and 
after argument in open court thereon, on October 11, 1940, 
and it appearing to the court that the entire stenographic 
transcript of the proceedings in this court should be filed! as 
part of the record on appeal to the United States Court! of 
Appeals for the District of Columbia, it is by the court tjiis 
18th day of October 1940, j 

Ordered that the plaintiffs’ motion to require testimony 
in question and answer form to be substituted for defen¬ 
dant’s narrative statement be and the same is hereby 
granted and it is further | 

Ordered that the record on appeal to be filed in the 
United States Court of Appeals for the District of Coluijn- 
bia in the above entitled causes shall contain the complete 
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stenographic transcript of the proceedings in this court in 
the above entitled causes. 

T. ALAN GOLDSBOROUGH 
Justice 

Approved as to form: 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaintiffs 

FRANK H. MYERS 
Attorney for Defendant 

####*#*##* 

17 Plaintiffs’ Prayer No. 4 (as amended) 

(Law Nos. 85735-85736) 

* * * 

The jury are instructed as a matter of law that on the 
issue of contributory negligence the burden of proof is upon 
the defendant to establish the alleged contributory negli¬ 
gence of the plaintiffs by a fair preponderance of the evi¬ 
dence. If you find from a fair preponderance of the evi¬ 
dence that Mr. and Mrs. Lewis each exercised that degree 
of care which a reasonable and prudent person would have 
exercised under similar circumstances then you are in¬ 
structed by the court Mr. and Mrs. Lewis would be free of 
any negligence on their part. If you so find, and further 
find that Mrs. McWilliams was negligent, then your verdict 
in this case must be in favor of the plaintiffs Mr. and Mrs. 
Lewis. 

(Granted as amended) 

Plaintiffs’ Prayer No. 7 
(Law Nos. 85-735-6) 

The jury are instructed as a matter of law that in deter¬ 
mining the weight you are to give to the testimony of any 
witness who has testified in this case, you have the right 
to consider the interest of that person, the manner in which 
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be or she testified, his or her apparent fairness, bias or 
prejudice and his or her opportunity for seeing and ability 
to relate that which was seen. The greater number of wit¬ 
nesses on one side as against another does not necessarily 
determine the weight of the evidence for you have the right 
to believe one witness as against many, if in your judgment 
the testimony of that witness deserves such weight. In this 
regard you are further instructed that physical facts some¬ 
times speak louder than the testimony of witnesses and ycjn 
are to consider the physical facts in this case as may he 
shown by the evidence in determining your conclusion qn 
the preponderance of the evidence. 

(Granted) 

##*#####*:• 

20 Defendant's Prayer No. 4 

(Law Nos. 85,735-85736) j 

* # # 

The jury are instructed as a matter of law that in ordejr 
to entitle the plaintiff Alice Lewis and the plaintiff Fultoh 
Lewis, Jr. to recover from the defendant Naomi McWil¬ 
liams anv alleged damages sustained bv each of them as thb 
result of the automobile collision on March 31, 1934, it will 
be necessary for the jury to find from all the evidence in 
the cases that the plaintiffs themselves were entirely frep 
from any negligence and carelessness which proximatety 
contributed to the collision. 

(Granted) j 

21 Defendant '$ Prayer No. 5 (as amended) 

(Law Nos. 85735-85736) 

I 

# # * 

i 

The jury are instructed as a matter of law that if, in acj- 
cordance with Section 28(a) of the Traffic and Motor Ve| 
hide Regulations then and there in force and effect in thp 
District of Columbia: 

i 

i 

i 

i 
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(a) A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. 

The driver of a vehicle approaching an intersection shall 
vield the right-of-way to a vehicle which has entered the 
intersection. "When two vehicles enter an intersection at 
the same time, the driver of the vehicle on the left shall yield 
to the driver on the right; 

thev find from all the evidence in these cases that the de- 

w 

fondant's automobile had already entered the intersection 
first or that both automobiles entered the intersection at the 
same time, then such failure on the part of the plaintiffs in 
the operation and control of their automobile was negli¬ 
gence on their part and if the jury further find that 
such negligence proximately contributed to the collision, 
then the verdict of the jury must be for the defendant in 
each case. 

(Granted as am) 

22 Defendant’s Prayer No. 6 

(Law Xos. 85735-85736) 

* # # 

The jury are instructed as a matter of law that the plain¬ 
tiff Alice M. Lewis was the agent of the plaintiff Fulton 
Lewis Jr. in the operation and control of the automobile 
owned by Fulton Lewis Jr. on March 31, 1934, and any 
act or acts of negligence and carelessness on the part of 
either plaintiff which the jury may find from all the evi¬ 
dence in the cases proximately contributed to the collision, 
bars the right of recovery by either plaintiff from the de¬ 
fendant, and the verdict of the jury must be for the defen¬ 
dant in each case. 

(Granted) 
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23 Defendant's Prayer No. 7. (as amended) 

(Law Nos. 85,735-85,736) 

I 

# # * 

The jury are instructed as a matter of law that, if they 
find from all the evidence in the cases that the plaintiff Alice 
Lewis failed to keep a proper look-out for other traffic 
when she approached and entered the intersection of l5th 
and Eye Streets, or that she failed to slow down the sjjieed 
of her automobile to what was a reasonable speed in view 
of all the circumstances existing at the intersection at jhat 
time, and that her failure to do any one or more of these 
things directly contributed to the accident; then the verjdict 
of the jury must be for the defendant in both cases. 

; 

(Granted as am.) j 

i 

# * # # * # * # #|* 

25 Defendant’s Prayer No. 9 (as amended) 

(Law Nos. 85735-S5736) 


The iurv are instructed as a matter of law that there is no 

. . .in¬ 

competent and substantial evidence in these cases to justify 

any finding in damages for mental pain and suffering aris¬ 
ing from the loss of the child by premature birth on No¬ 
vember 21, 1934, and the jury are therefore instructed tjiat 
this item must not be taken into consideration when award¬ 
ing damages, if the jury should find a verdict for the plain¬ 
tiff. 

i 

(Granted as am.) 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLEES. 

328 Opening Statement in Behalf of the Defendant, 

(Insert at D. A. 35) 

Bv Mr. Frost 

(Thereupon Mr. Frost made an opening statement to the 
jury in behalf of the defendant, after which the following 
occurred:) 

Mr. Bress: Shall I proceed, your Honor! 

The Court: Yes. 

#**####**’* 

306 Direct Examination (on Rebuttal) of Fulton Lewis, 
Jr. 

(Insert at D. A. 63) 

By Mr. Bress: 

Q. Mr. Lewis, you were not here yesterday in court? You 
were in New York, I understand? A. That is correct. 

Q. There was during your absence some testimony com¬ 
ing into this case that I would like to ask you a question 
about. 

After the accident occurred did you and your wife have 
any quarrel or argument at the scene of the accident.’ A. 
Argument! Mrs. Lewis and I don’t quarrel at any time, 
Mr. Bress. 

The Court: My impression is that that testimony as to 
what was said between husband and wife at that time was 
brought out in examination in chief. 

Mr. Bress: Mrs. Lewis was asked by Mr. Frost on cross 
examination whether such a thing occurred, and she said 
she didn’t. 

Mr. Frost: I merely asked if they had a dispute; T didn’t 
say a “quarrel”. 
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Mr. Bress: The word “quarrel” is the word that jwas 
used; the word “dispute” was not used. 

Mr. Frost: I dispute that. i 

The "Witness: There was no quarrel. We are notithe 
sort of people who have scenes in public; not even at hqme, 
but certainly not in public. 

By Mr. Bress: 

I 

# # * # # # * * # ' * 

Direction Examination of Alice H. Lewis. 

(Insert at D. A. 69) 

100 Q. Did you see the report— A. (Interposing^ I 
saw the report that the police made. 

Mr. Frost: I move that the question and answer go out. 
Mr. Bress: Well, she saw the report. 

The Court: It may go out; objection sustained. 

I 

Bv Mr. Bress: | 

I 

# # # * * * * * #!# 

Cross Examination ! 

j 

(Insert at D. A. 76) 

115 Bv the Court: 

* ! 

i 

Q. Excuse me. Did I understand you yesterday to say 
that your daughter was back on the back seat? A. No, sir; 
but 1 frequently drive with her on the back seat. 

The Court: Go ahead. 

Bv Mr. Frost: | 

i 

* * * * * * * * • | * 

(Insert at D. A. 79) 

I 

121 Mr. Frost: I am going to withdraw that previous 
question and restate it and see if I can state it so you 
can understand it. 

Mr. Bress: One moment, please— | 

Mr. Frost (interposing): One moment. Will you let njie 
cross-examine the witness? 
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Mr. Bress: Wait a minute. You have asked a question 
and got an answer. Now you are withdrawing it. 

The Court: You can ask another question. 

122 Mr. Bress: You can ask another question if you 
want, but you have an answer in the record and it 

ought to stay there. 

Mr. Frost: If I am embarrassing vour witness— 

Mr. Bress (interposing): You are not embarrassing my 
witness. Mrs. Lewis can take care of herself. 

Mr. Frost: May I proceed? 

The Court: Yes. 

By Mr. Frost: 

(Insert at D. A. 79) 

123 Q. Did you understand the question? 

Mr. Bress: She is answering. 

The Witness: I am answering. 

########*# 

Direct Examination of Dr. William Wylie Chase. 
(Insert at D. A. 122) 

144 Mr. Bress: I am asking him what is the effect on 
the mother during the period of pregnancy in carry¬ 
ing a child. 

Mr. Myers: May I ask as to his qualifications at this 
time? 

The Court: Yes. 

Bv Mr. Mvers: 

Q. Doctor, are you in position to give a professional opin¬ 
ion on the conditions of pregnancy? A. I wouldn’t feel I 
was qualified as a gynecologist. 

The Court: What was the answer ? 

The Witness: I wouldn’t feel I was qualified as a gyne¬ 
cologist. 

The Court: You are a general practicioner, aren’t you? 
The Witness: No, sir; a general surgeon. 


I 

ill 

i 

By Mr. Bress: i 

145 Q. And as a general surgeon, Doctor— 

The Court (interposing): The Court will have;to 
sustain the objection. 

* # * * • * * * * i m 


(Insert at D. A. 122) 

By Mr. Bress: 

146 Q. Doctor, in stating you were not a gynecologist 
did you intend to indicate that you were not qualified 
to answer? I 


Mr. Myers: Object. j 

The Court: You are distinguishing. You may answer, j 
The Witness: My work is not limited to gynecology ijn 
any sense of the word. I do some gynecological work, najt- 
urally, but I don’t practice obstetrics, and I haven’t prac¬ 
ticed obstetrics for ten or eleven years. j 

The Court: If it was possible to produce some unquali¬ 
fied statement, the Court would have some hesitancy, but 
the doctor has stated that he has not practiced obstetrics 
for ten or eleven years. 

* , I 

The Witness: That is correct. 

The Court: And that his work is surgery, and in view of 
the fact that there are a number of physicians who are 
qualified, I think the objection should be sustained. 1 
147 Mr. Bress: Very well; we will not pursue it any 
further. I thought it was a question that he could, of! 


course, answer. 

The Court: It is not a simple matter. 1 

I 

By Mr. Bress: 

* « * * # # # # • * 


Direct Examination of Dr. Alva Duckett Doughton. 

(Insert at D. A. 134) j 

164 By the Court: 

Q. Y r ou have treated her professionally for other things? j 
A. That is correct, your Honor, except I saw her for three j 
days, which would make it, I think, on April 1. 
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The Court: That would not enable him to answer the 
question. 

Mr. Bress: My question is from what he had seen of her 
since that time. He has seen her many times after that. 

The Court: He hadn’t seen her, as I understand, in 
connection with the injuries she had received on the 31st of 
March. 

Mr. Bress: That is correct. 

The Court: Now, his observation of her condition would 
not be any more acceptable than anybody else’s observation. 
Mr. Bress: That is correct. 

The Court: And would be purely casual. 

Mr. Bress: Not as an expert, but in the nature of having 
observed— 

**####•*** 

Direct Examination of Naomi Williams. 

(Insert at D. A. 143) 

218 A. Frankly I don’t know. 

Mr. Bress: If you don’t know we object. 

The Court: She doesn’t mean literally she doesn’t know. 
Go ahead. 

Cross Examination of Blanche Schmidt. 

(Insert at D. A. 166) 

256 Q. And you are not in position to deny, I suppose, 
that your car was in the cross-walk when the brakes 
were applied? 

Mr. Frost: I object to that. 

By Mr. Bress: 

Q. I am asking you, Are you in a position to deny that 
that is a fact? 

The Court: It is proper cross-examination. 

The Witness: What is that ? 




I 


113 

i 

! 

By Mr. Bress: j 

i 

# # * * # # # # * j # 

j 

Direct Examination of Andrew Duvall Lemon. 

I 

(Insert at D. A. 177) 

263 Mr. Bress. (interposing) He has not answered 
that. I wish you would not lead him. 

Mr. Frost. Yes, he has already answered. 

* * # * * # # # * S * 

(Insert at D. A. 178) j 

266 The Court: What is the reason for the approxi¬ 
mation rather than the exact measurements? 

Mr. Frost: There has been a slight change there, and you 
cannot measure to the old entrance. j 

By Mr. Frost: j 

« • * * • * • • • ; * 

m. 

PART OF ARGUMENT OF COUNSEL. 

(Insert at D. A. 194) j 

315 The Court: You may have more time, and Mk 
Frost, too. ! 

Mr. Frost: No, I do not want any more time; I do ndt 
want to impose on the jury. 

The Court: Proceed. 

Mr. Bress: On the question of damages, Mr. and Mrs. 
Lewis are not trying to gouge anybody. They are coming 
here to get what they are entitled to under the law. Thejr 
feel like under the facts in this case that they were in nb 
way responsible for this accident. They believe that this 
accident could have been avoided, as we have stated before 1 , 
that they were in that intersection and had the right-of-way 1 ^ 
and they had no reason to suspect that they did not hav^ 
the right-of-way. 

i 

! 

i 

l 

i 

i 

i 

i 

I 

i 

! 
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The Court: The witness testified that she did not talk to 
anybody before testifying here. 

Mr. Bress (To Mr. Frost): I understand that was not 
transcribed. 

The Court: The Court makes that statement in 
316 fairness to the defendant, who will not have a chance 
to reply. 

Mr. Bress: I would like to have opportunity to answer 
Mr. Frost. He now says he can’t produce this record. Mrs. 
Lewis’ cross examination wasn’t transcribed. 

Now, on the evidence, gentlemen, I submit that we have 
here the question of damages that these people have suf¬ 
fered, and I will read to you the prayer. 

Mr. Frost: I submit that that is not the proper rebuttal 
or within the extra time the Court has allowed to read the 
prayer at this time. 

The Court: The Court thinks that if counsel for the 
plaintiff desires to read that prayer at this time, and if the 
defendant wants to discuss it he may, but the Court’s in¬ 
struction was that the plaintiff should discuss his own case 
in full in chief. Go ahead. 

Mr. Bress: You may reply to it. 

Mr. Frost: I think the jury has probably gotten enough 
of me. 

Mr. Bress: If there is anything incorrect about the 
prayer, you can reply to it. 

It is as follows: 




